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INDEX. 


ACCOUNT. 


1. Single account ; what constitutes. —Where an indebtedness is contracted 
with a merchant, most of the articles furnished being purchased by the 
husband, and the account runs through several years, some of the items 
being such as the statutory estate of the wife is liable for; others for ex- 
penses incurred in cultivating the lands composing the separate estate 
of the wife ; others for the expenses of a partnership plantation carried 
on by the husband and a third person, and still others for the personal 
expenses of the husband; and this account is kept as one continuous 
running account on the books of the merchant, such account constitutes 
but one debt, for the whole of which the husband is liable ; and but one 
suit can be maintained against him for its recovery.—Lee v. Tannen- 
baum, 501. 


See HusBanp anp WIFE. 
ACKNOWLEDGMENT. See Conveyance. 


ACTION. 


1, Ejectment; what necessary to maintain.—A purchaser of lands at a sheriff's 
sale, cannot maintain ejectment, uuless he shows a valid judgment sup- 
porting the execution ; and no such judgment can operate as authority 
to sell, unless it proceeds from a court having competent jurisdiction, 
not only as to the subject matter, but also of the person whose estate it 
is the purpose of the sale to divest.—Cauly v. Blue, 77. 

2. Same; what necessary to recovery in.—Ejectment was originally, at com- 
mon law, a personal action of trespass, and while retaining that form, 
would have been properly classified as an action ex delicto ; but in this 
State it has always been a mixed action for the recovery of land, and 
damages for its use and occupation, whether the right is simply pos- 
sessory, or a right to the freehold itself; and whether the common law 
action of ejectment or the statutory real action is pursued, the issues 
are the same, the plaintiff must recover on the strength of his own title, 
and show that he had at the commencement of the suit a legal title en- 
titling him to immediate possession, and that defendant was then in 
possession. — Belz v. Mullen, 365. 

3. Wife; when should be sued alone.—Ejectment to recover lands in the pos- 
session of husband and wife, under a deed creating a statutory separate 
estate in the wife, must, under the provisions of the Code, (§ 2892) be 
brought against the wife alone.—Jb. 

4. Same ; test of liability to suit alone —The test of the wife’s liability to suit 
alone, is not the validity, but the nature and character of her title ; if 
that devolves on her a statutory estate, as between her and her husband, 
she must be sued alone, though her title may be invalid or subordinate 
to the title of the plaintiff, and incapable of protecting the possession 
against his right of entry. —/b. 

5. Action; who may maintain.—A party in possession of lands, whatever 
may be his title, or though he be without title, can maintain an action 
for an injury to his possession against a wrong-doer.—Hagle & Phenix 
Co. v. Gibson, 369. 
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ACTION— Continued. 


6. Trover; when maintainable.—C, who had a mule, executed to H, a written 
instrument acknowledging the receipt from H of a given sum of money 
in full payment for the mule, and providing that if C paid said sum of 
money and costs to H by a given date, then che mule was to belong to 
C; otherwise the instrument was to remain in full force and effect. H 
permitted C to remain in possession. Held: 

7. The effect of the instrument was to pass title to H, subject to be divested 
on payment of the specified sum, and until then, H was entitled to pos- 
session.— Scott v. Hodges, 337. 

8. Whatever might be the right of a bona fide purchaser, one who occupied 
the relation to C of a voluntary donee, could acquire no greater right 
than he had, and could not set up want of notice ; and the claim of title 
by such voluntary donee, and his assumption and use of the mule, were 
illegal and a conversion, for which trover lies.—Jb. 

9. Demand; when not necessary.—Where possession originated tortiously, 
and was adverse to the true owner, demand is not necessary to maintain 
trover.—Ib. 

10. Tenants in common; when may maintain trover against another tenant; set-off 
to such action, when maintainable. —If one tenant in common of a chattel 
converts it wholly to his own use, by a sale, his companion may muin- 
tain trover against him ; and one tenant by agreement, express or im- 
plied, with the other, may be entitled to contribution for services ren- 
dered or expenditures made; and the share which the other tenant 
ought to contribute, would be recoverable in assumpsit, and would be 
matter of set-off in an action ex contractu, but not in defense of trover, 
which is in tort.— Russell v. Russell, 48. 

11. Trespass quare clausum fregit; what possession will support —In trespass 
quare clausum fregit, though thé title may be, and is often drawn in 
question, the gist of the action is injury to the plaintiff’s possession, 
and he is not bound to show title; possession will support the action 
against a stranger or wrong-doer.— Lankford v. Green, 314. 

12. Action for money had and received ; when maintainable.—Privity of contract 
is not necessary to support an action for money had and received; the 
law implies the promise to pay, whenever the defendant has money in 
his hands, the property of the plaintiff, and which the defendant has 
no legal right to retain.— Harper v. Claxton, 46. 

13. Same.—In such a case, even if there be an express promise to pay, a 
breach entitles the plaintiff to recover only a sum certain, or capable of 
being rendered certain, and a common count is as appropriate for a re- 
covery as a count stating the promise and its breach, unless the promise 
was conditional and dependent.—Tb. 

14. Same. —Money paid on a contract which is rescinded, is recoverable in a 
count for money had and received; and though there may be no purpose 
or intention on the part of him who rescinds the contract to pay it, yet 
if by his conduct and acts he induces the other party to believe he will 
pay, he is bound to the same extent that he would be if he had, in ex- 
press words, promised payment.—Jb. 

ADVANCES. 

1. Mortgage of crop not planted ; effect of subsequent delivery under.—Although 
& mortgage purporting to convey crops not planted may be a mere ex- 
ecutory contract, yet if the mortgagor, after the crops have been grown, 
delivers them to the mortgagee in execution of contract, he is thereby 
clothed with the legal title as fully as if the crops were in existence at 
the execntiou of the mortgage, and the title thus acquired will prevail 
over that of a subsequent mortgage.—Stern & Simpson v. Johnson, 194. 

2. Lren for advances ; statutes conferring, consirued.—Although the lien for 
advances has priority over all liens, except that of the landlord for rent, 
when created and enforced according to the statute, yet such lien 
creates no right of property or possession in the party enforcing it by 
attachment, and the party raising the crop may transfer it freely, but 
such transfer is subordinate to the lien. — 1b. 
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3. Same.—Such lien is a mere charge, or incumbrance, and the claimant of 
it can not support trespass, trover, or detinue. ‘The statute prescribes 
the remedy for its enforcement, by attachment to be levied on the 
crop, and such remedy is conclusive.—b. 


ADVERSE POSSESSION. See Lourration, STatuTe oF. 
AGENT AND AGENCY. See Princrpan anp AGENT—Damaaes, 3, 4. 
ASSIGNMENT. 


1, Assignment ; what valid.—The generality of description of property in- 
tended to be conveyed by the assignment for the benefit of creditors, 
does not affect its validity, when, by parol evidence, a definite applica- 
tion of the terms may be had.— Clark & Coleman v. Few, 243. 

2. Judyment; assignment of ; what sufficient.—The assignment of a judgment 
muy be by writing or parol, and when made in either manner, and 
founded on a sufficient consideration, passes the same right and confers 
the same authority; and no entry of it on the records of the court is 
required, —Steele et al. v. Thompson, 323. 


ATTACHMENT. 


1, Altachment ; when cannot be maintained.—If a vendor who contracts to de- 
liver cotton at a future day, certain, receives payment of the price, and 
before the day appointed disables himself from complying with his 
contract, the purchaser may treat the contract as rescinded, and sue 
presently for the money paid out; and an attachment on such a debt 
would not be premature, though commenced before the time fixed for 
the delivery of the cotton; but where there is no proof of a breach of 
the contract, other than the failure to deliver on the appointed day, an 
attachment sued out before that time is prematurely brought, and can- 
not be maintained.— Russell v. Gregory, 454. 


See HussanD AnD Wire, 8, 9, 10; Damaags, 3, 4. 


ATTORNEY’S FEE. See Damaags, 3. 
AUDITOR. 


1. Vode of 1876, § 596, construed.—It is the fact of default by a public offi- 
cial, and not its ascertainment by suit, which makes it the duty of the 
Auditor (Code of 1876, § 596,) to withhold a warrant from such public 
defaulter for moneys due him by the State; and such default sufficiently 
appears, if shown by the records and books in the Auditor's office. 
State ex rel. v. Brewer; 215. 

2. Same.—The fact that the default out of which this indebtedness to the 
State arose, occurred in the discharge of the duties of another and dis- 
tinct office from that in which the detaulter earned the amount claimed 
from the State, does not affect the right and duty of the Auditor to 
withhold the warrant.—/b. 

3. Same; conclusiveness of Auditor's action under.—The withholding by the 
Auditor of a warrant for money due by the State to an officer, on the 
ground that he is a public defaulter to an amount exceeding the amount 
claimed, is not conclusive of the fact or amount of the default, and 
amounts to no more than the refusal of an individual to answer a de- 
mand against him, because he has a set-off.—/b. ' 

4. Refusal of Auditor to draw warrant; what proper remedy for.—If the Audi- 
tor refuses to draw his warrant for just claims against the State, for the 
payment of which provision is made by law, mandumus is the remedy; 
and when the refusal is put on the ground that the applicant is a public 
defaulter to an amount exceeding the amount claimed, the answer may 
be controverted, and the default established or disproved; but when the 
answer sets up such default and the relator demurs, madamus must be 
denied. —Ib. 
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BAILMENT. 


1. Deposit; contract of, how construed.—The contract made by the deposit 
of money, like any other, must be interpreted in the light of the cir- 
cumstances surrounding the parties, and their relations to each other, 
at the time it is entered into; these often furnish the most satisfactory 
solution of the contract, when its character is uncertain or its terms 
inapt.— Wright v. Paine, 340. 

2. Special deposit ; what is.—In the absence of any evidence of the character 
of the business, in which the depositary was engaged, or other extrinsic 
facts aiding in the construction of the writing, an instrument signed by 
the depositary, by which he acknowledges that a third person has de- 
posited with him for ‘‘safe keeping” a certain number of dollars in gold 
coin, which the depositary is to ‘‘return whenever called for,” will be 
held to be a special, not a general deposit.— Jb. 

3. Demand ; when must be made.—Where a demand is essential, as a condi- 
tion precedent to an action, it must be made in a reasonable time ; the 
party bound to make it can not postpone it indefinitely, and thereby 
keep alive claims which would otherwise become dormant and stale ; 
and what is a reasonable time within which to make demand, depends 
very greatly on the circumstances of the particular case.—J1b. 

4. Delay; what is unreasonable.—-Where a special deposit of coin was made 
for safe keeping, and more than seventeen years elapsed, the death of 
the depositary intervening more than two years before suit was brought, 
and eleven years elapsed after the deposit before demand was made for 
its return, the delay, in the absence of all explanation, was unreason- 
able. —1b. 


BASTARDY. 


1. Bastardy proceedings ; who may compromise.—The mother of a bastard, 
after she has comnienced proceedings against the putative father, may 
compromise the case and dismiss the prosecution, and a bona fide com- 

promise is a bar to the further maintenance of the prosecution.— Mar- 
tin v. The State, 119. 

2. Same; compromise of, presumption as to.—The compromise of a bastardy 
prosecution is not an admission by the defendant of his guilt ; and the 
jury should, on request, be instructed that they were not authorized to 

infer the guilt of defendant, because he entered into a compromise.— lb. 


BILLS OF EXCEPTION. 


1. Bill of exception; when and where may be signed.—Under the practice in 
this State, with the sanction of this court, prior to the act of 1844, it 
was common to sign and seal bills of exceptions, when exception was 
duly taken on the trial, either during or after the term, and often in 
another county than that in which the court was held. The statute of 
1844, and subsequent amendments (Code, § 3133), changed this practice 
in one respect only—as to the time in which bills may be signed. 
Ex parte Nelson & Kelly, 376. 

| 2. Same; who must sign.—The judge who presides on the trial is alone 
authorized to sign and seal a bill of exceptions in the cause ; and where 
the judge of one circuit opens court in another circuit and tries causes 
during part of the term, he may, after ceasing to hold the court, sign 
and seal bills of exceptions in such causes, in a county and circuit 
other than that in which the court was held, if he does so during the 
term, though the judge of the circuit is then presiding in that court 
and continues to do so for the remainder of the term.— Lb. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Commercial paper ; effect of transfer of.—The transfer of negotiable paper, 
passing the legal title, made in good faith, and before maturity, founded 
on a valuable consideration, and without notice, creates in the trans- 
feree an original and paramount right of action against the makers, 
cutting off all legal and equitable defenses to which it may have been 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


subject while it remained the property of the person to whom it was 
first delivered, and its negotiability is not affected, because it is payable 
to the order of the makers, and by them endorsed in blank.— Mayberry 
& Go. v. Morris, 113. 

2. Same; what sufficient consideration for transfer of. —The transfer otf a nego- 

1 tiable paper, in payment of a pre-existing debt, is according to the 

known and usual course of business, and is founded on a valuable con- 

sideration, entitling the transferee to protection against equities and 

: defenses to which the paper may have been subject between the origi- 

nal parties. —Jb 
3. Garnishment; when title of transferee of negotiable paper sought to be sub- 
jected, superior to lien of. —Where the debt sought to be garnished is evi- 
denced by negotiable paper, payable to the order of the makers, and by 
them endorsed in blank, which, at the time of the service of the gar- 
nishment, is in the hands of the judgment debtor, a transfer of such 
paper by the judgment debtor after the service of the writ to a third 
party, if made upon a valuable consideration, and without notice, be- 
fore the maturity of the paper, clothes the transferee with a title supe- 
rior to any right of the plaintiffs acquired by the issuance of the writ ; 
the doctrine of lis pendens has no application to such a case.—Jb. 
4. Indorser; what necessary to bind. —Where the holder and indorser of a bill 
of exchange both live in the same city, where the bill is payable, the 
indorser is entitled to personal notice of dishonor, and will not be bound 
unless such personal notice was given, or a sufficient excuse shown for 
not giving it.—John v. City National Bank, 529. 
. Same; what excuses not giving personal notice. —It is a sufficient excuse for 
not giving an indorser personal notice of the dishonor of a bill of 
exchange, that the notary, on the day of the dishonor of the paper, called 
at the indorser’s place of business, during business hours, to give him 
notice of the dishonor, and found the office locked and no one there 
with whom notice could be left; and in that event notice, properly 
addressed, deposited in the post office, will suffice.—S. C. 
6. Notice sent by mail; what not necessary to proof of.—It is not necessary to 
give notice to produce the notice sent by mail, as a preliminary to 
making proof of its contents.—S. C. 

7. Bond; what does not destroy negotiability of —A provision in a bond for 
payment of money, payable to bearer, issued and put in circulation by 
a corporation, that the bond might ‘be registered and made payable 

4 by transfer only on the books of the company,” does not of itself make 

1 such bonds non-negotiable by mere manual transfer.—S. & M. R. R. Co. 
v. Lancaster, 555. 

8. Promissory note; what will not defeat recovery on.—The purchaser at an 
administrator’s sale of land, can not defeat a recovery on the purchase- 
money notes, or rescind, because a person interested in the estate, but 
with whom the administrator had no connection, employed a person 
who was obnoxious to the purchasers to bid against them, by resson of 
which and the desire of the purchasers to keep such person out, the 
purchasers bid more than the value of the land.—Zast v. Wood, 313. 


BILL OF LADING. 


1. Bill of lading; negotiability of. —A bill of lading issued by a railroad com- 
pany for the receipt of cotton for shipment, does not stand in the cate- 
gory of commercial paper. A merchant who advances money to a 
person not the owner, on the strength of the bill of lading does not 
thereby acquire a lien on the cotton, or right of property therein. —Moore 
& Co. v. Robinson, 537. 


BOARD OF REVENUE OF MONTGOMERY. 


1. Board of Revenue of Montgomery; what best evidence of proceedings of.— 
The “Board of Revenue of Montgomery,” is an inferior jurisdiction, 
required by statute to keep a record of its proceedings, and to appoint 

(39) 


a 
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BOARD OF REVENUE OF MONTGOMERY-— Continued. 


a clerk, who is keeper of its records. It has authority to hire out con- 
victs sentenced to hard labor ; and where a person deduces his uuthority 
to the custody of a convict from a contract with the Board, a transcript 
from its records, duly certified by the clerk, is the best mode of proving 
the exercise of its power.— Taylor v. State, 164. 






















BONDS. See Orrician Bonps— Brig oF ExcHANGE AND Promissory NOTES. 
CERTIORARI. 


1. Common law certiorari; what proper judgment on.—Where proceedings of 
the Commissioners’ Court have been removed on common law writ of 
certiorari, to the Circuit Court, that court can only enquire whether 
enough affirmatively appears from the record sent up, to maintain the 
jurisdiction and decree of the lower court, and must affirm or quash 
the proceedings accordingly—the trial is not de novo.— Ex parte Madison 
Turnpike Co. 93. . 



































CHANCERY. 







| # 


1. Jurisdiction of Chancery to instruct and direct trustee.—The limits and extent 
of the jurisdiction of Chancery to instruct and direct one standing in 
a fiduciary relation, in the execution of his trust, and the circumstances 

and class of cases in which the fiduciary can invoke its aid and direc- 
tion, have not been clearly defined.—- Clay, Adm’r, v. Gurley, Adm’r, 14. 
2. Same.—The most common inst:nces of the exercise of the jurisdiction, 
are where it has become important to avoid responsibility on the part 
of the executor, trustee, &e., to have a deed or will of doubtful mean- 
ing or effect, construed ; or where doubts or disputes have arisen con- 
cerning the shares of an estate or fund to be distributed, to which the 
beneficiaries, whether legatees, distributees, or creditors, are respect- 
ively entitled ; and in some cases (though since the enactment of our 
statutes regarding the settlements of insolvent estates of decedents, such 
a bill can rarely be necessary,) to restrain creditors or legatees from 
prosecuting suits against the personal representatives, and compelling 
them to bring their claims into the Court of Chancery for settlement 
there, when the assets can not readily be got in, and it is uncertain 
whether he can safely omit to plead that he had fully administered, or 

plene adminiatravit praeter,asam required to pay preferred debts. —Jb, 

3. Same; what not within.—This jurisdiction can not be so perverted as to 
allow an administrator, on bill seeking the advice and direction of the 
court, to place it in the relation of his general lega! adviser, as to the 
validity of claims, or the bringing of suits against persons, who, in sep- 
erate transactions with the deceased, or ‘with the administrators of his 
estate, may have come under liability to a subsequent administrator ; 

nor can the court be called on to decide in this way, the right between 

the administrator and those who, claiming title, refuse to give up prop- 
erty on his adverse demand, or to determine a liability to him of a third 
person, in no way interested in the distribution of the estate, asserted 
on the one side and denied on the other. — Jb 

4. Jurisdiction to remove cloud on title. —Where the purchaser of lands is in 
possession, claiming under ‘a void conveyance showing its own invalid- 
ity, equity will not take jurisdiction to declare the sale void, and to 
cancel the conveyance made in execution of it, but will leave the owner 
to his remedy at hiw. — Mitchell v. Spence, 450, 


i 





JURISDICTION AND GENERAL PRINCIPLES. 












































































































































' : 4 . . on 2 cate oie ; ad 
§. F cuniary leqatee; when equity wi l interfere with executor, to secrure legacy.— 





? 


Formerly, it seems, e juity wonld not interfere at the instance of a 
pecuniary legatee, whose legacy was payab.e in the future, to compel 
the executor to give security for its payment, or to pay it into court, 




















| * unless the legacy was absolute; but the modern doctrine is that the 
-ourt will intervene, thongh the legacy is contingent, if sufficient reason 
| be shown for such interference ; whether in the one case or the other, 





the legatee’s right to relief depends on the existence of assets liable for 
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the satisfaction of the legacy, which it is the executor’s duty to hold for 
its payment, when it is due.— Randle v. Carter, 95. 

6. Removal of administrator, power of Chancery Court to decree; when should 
not be done.—Whether, in any case, the Court of Chancery can remove 
an administrator, deriving authority from a grant of letters by the Pro- 
bate Court, is not decided; but if it has such power, only an extreme 
case will justify its exercise, and the removal can not be made, unless 
fraud or some distinct ground of removal, in the Probate Court, is 
clearly shown. —Jb. 

7. Receivers; when power of appointing should not be exercised by Chancery 
Court, —In general, creditors, legatees, or next of kin, can obtain ample 
protection against loss, and security for faithful administration, by a 
resort to the Probate Court ; and hence, though a court of equity has 
jurisdiction to appoint a receiver of assets, practically taking the 
admunistration into its own hands, it will not exercise this jurisdiction, 
unless there is manifest danger of loss, which may be irreparable.—Jb. 


See FraupDULENT CONVEYANCES. 


PLEADING AND PRACTICE, 


8. Complainant's title and right to relief; how must be stated. —Matters essential 
to complainants’ title and right to relief, must be shown by clear and 
unambiguous averments in the stating part of the bill; and though, on 
demurrer, the court might not teel bound to refuse, it can not be 
required to seek explanation of a defective allegation in the stating part 
of the bill, by reference to a clear averment of the same matter in a 
subsequent part; yet in the absence of allegation in the stating, or any 
other part of the bill, of material facts or transactions on which the 
title depends, the description or designaticn of plaintiffs as ‘‘trustees,” 
or as ‘certain holders of bonds and coupons,” and the like, is insuffi- 
cient.—S. & M. R. R. Co. v. Lancaster, 555. 

9. Amendment; what may introduce.—An amendment may introduce new 
matter, where it consists of facts occurring after the filing of the orig- 
inal bill, pertaining and not foreign to the matter of the original bill ; 
and where the amendment abandons any claim, as to one of the matters 
as to which relief is sought, this cures any objection on the ground of 
multifariousness, because the claim thus abandoned was joined with 
others, as to which it had no necessary or proper connection. — Alabama 
Warehouse Co. v. Jones, 550. 

10, Foot note; when not necessary.—Where there is a proper foot note to the 
original bill, and an amendment allowed, by striking out certain para- 
graphs, and inserting certain allegations in lieuof one of the paragraphs 
the defendants were required to answer, no additional foot note is 
necessary. —Ib. 

11. Bill; what multifarious.— A bill which seeks relief against a note made by 
complainant and fraudulently altered without his consent, in material 
particulars, joining with parties interested or concerned in the note, 
other defendants who have no connection or interest in the matter, is 
multifarious ; so, also, is a bill by a tenant in common of a mill, seek- 
ing an account of rents and profits from his co-tenants, who had exclu- 
sive use and possession, and joining as defendants with his co-tenants, 
persons who have no interest in or connection with the claim —Johnson 
v. Parkinson, 456. 

12. Lapse of time; how may be set up.—It is settled in this State, that in 
courts of equity lapse of time rendering a demand stale, or the statute 
of limitations, the bill disclosing that the claim or demand is obnoxious 
to either, may be taken advantage of by answer or demurrer, as well as 
by plea.—Greenlee v. Greenlee, 330. 

13. Bill in; what multifarious —The fact that the bill is filed to obtain the 
advice and direction of the court, will not authorize the joining in the 
same bills defendants against whom relief is songht, as to several and 
independent transactions, with which many of them have no necessary 
connection or interest ; the reason of the rule against multifariousness 
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applies as strongly to a bill of this kind as to any other.—-Clay v. Gur- 
ley, 14. 

14. Bill for foreclosure; what not demurrable.—A bill to foreclose a deed of 
trust to secure bonds issued and putin circulation by a corporation 
and made payable to bearer, is not demurrable, because it fails to allege 
to whom such bonds were negotiated in the first instance, or how much 
was paid for them, or when they were issued.—S & M. R. R. Co. v. 
Lancaster, 555. - 

15. Same.— Where a deed of trust or mortgage, made by a railroad company 
to secure an issue of bonds and interest thereon, provides that in default 
of payment of interest for six months, the principal should also become 
due, a bill by the trustees for foreclosure, averring such default in pay- 
ment of interest, is not demurrable, because it fails to allege that the 
interest coupons were presented for payment at the office or agency at 
which they were payable. — Jb. 

16. Account; what proper statement of.—In taking an account of rents, after a 
decree rescinding a contract and conveyance of lands in exchange, 
where complainant, in pursuance of the contract, retained possession of 
part of the tract sold, and also another part contrary to its terms, res- 
pondent leasing and paying rent for the part retained under the con- 
tract, respondent should not be charged with the whole rental value of 
the premises for the year, but is entitled to have deducted from it the 
amount of rents paid by him, and the value of the occupation of that 
portion which complainant retained contrary to the terms of the ex- 
change.— Einksey v. Veasy, 421. 


CHARGE OF COURT. 


1. Charge; what should be given.—Although a plea may be bad on demurrer, 
if the plaintiff takes issue on it, a charge directing the jury to find for 
the defendant if the evidence sustains the plea, should be given.— Moore 
& Co. v. Robinson, 535. 

. Charge; what improper.—A charge to the jury, that if ‘they believe from 
the evidence that plaintiff acquiesced in the act of the shipper, by 
which the cotton was shipped to defendants in his (the shipper's) name, 
then the law is that the plaintiff is estopped from complaining of the 
consequences of the assumption of ownership on the part of the ship- 
per,” is erroneous, and properly refused.—Jb. 

3. Charge; what properly refused.—Whether or not written or printed 
pamphlets ‘‘warranted guano to produce beneficial results,” is a 
question of law for the decision of the court, and a charge which 
submits that question to the jury is properly refused.— Cleghorn, As- 
signee, v. Lingoid, 235. 

4. Same.—A charge which requires the owner of cotton which had been 
shipped by an agent, in violation of instructions, in his own name, to 
notify the consignee on the day of shipment, that the cotton was his, 
and wrongly shipped in the name of the agent, asserts too strict a rule 
of diligence, and is properly refused.— Moore & Uo. v. Robinson, 535. 

. Charge; what erroneous.—It is error in the court in its general charge, to 
refer to authorities cited by counsel ‘‘as being so like this case in its 
facts,” &c. Such a charge is a charge on the effect of the evidence, and 
has a tendency to mislead the jury.—Jb. 

. Charges; when may be refused.—When a party requests charges which, 
though separately numbered, were not separately asked, and any of the 
charges thus asked are erroneous, the court is not required to distin- 
guish between the good and bad, but may refuse them all.— Eagle and 
Phenix Manufact’g Co. v. Gibson, 370. 


La) 


o 


=r) 


See Crarminat Law. 
CODE OF ALABAMA. See Statutes, Construction or 
COMPROMISE. See Bastarpy. 
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CONFLICT OF LAWS. 


1. Mortgage ; by what law governed.—-Where the mortgagor and mortgagee 
reside in Georgia, and all the transactions between them take place in 
that State, and the mortgage does not designate any particular place of 
payment, the law of that State determines the validity and operation of 
the contract, and such contract will be enforced so far, and only so far, 
as it is valid under the laws of that State, no matter where the enforce- 
ment is sought, unless it offends the positive law, or violate the public 
policy of the State in which enforcement is sought.— Cubbege, Hazlehurst 
& Co. v. Napier, 518. 


CONSTITUTIONAL LAW. 


J. Act of February 23, 1875; how far inoperative.—The act to restrict the 
power of taxation, &c., approved February 23, 1875, so far as may be 
supposed to relate to the capital stock of national banks, is inoperative. 
Sumter County v. Gainesville National Bank, 464. 

2. Subdivision 7, section 369, of Code of 1876; constitutionality of.—So much 
of section 369, subdivision 7, of the Code of 1876, as provides for the 
collection of a State tax of seventy-five cents on each share of the capi- 
tal stock of national banking associations, &c., and providing that such 
taxation shall be in lieu of all other State, county, and municipal taxa- 
tion on such shares, is in conflict with the constitution, and void.— Jb. 

3. Same; what part of inoperative. —That part of said subdivision which ex- 
acts that said tax ‘‘shall be paid by each such associations for the share- 
holders thereof,” being dependent upon the other unconstitutional por- 
tions, and incapable of independent operation, is inoperative, and im- 
poses no duty on the national banks to pay such taxes —Jb. 

4, Statute; what will not invalidate.--If a statute contains provisions which 
are not referable to its title, and such foreign matter is divisible from 

that which is clearly within the title, and the latter can stand and have 

effect without the former, then only so much of the act as is not em- 

braced by the title is void.— Ex parte Moore, 471. 

5. Title of act; what within —Where the title of an act is ‘‘to incorporate 
the town of Munford, in the county of Talladega,” the insertion of a 
section in the act which makes it misdemeanor to sell or give away 
spirituous liquor within the corporate limits, is within the purview of 
the act, and sufficiently expressed in the title, and is constitutional. — 1b. 

6. Trial by jury.—In a summary proceeding under § 206, to compel the de- 

2 livery of books and papers of a public office, the defendant is not enti- 

tled to trial by jury.— Chambers v. Stringer, 596. 
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CONTRACT. See Bamment, 1-3—VeENpDoR AND PuncHasER ; CORPORATION, 1. 
CONVEYANCE. 


1. Conveyance ; what will not pass title —A conveyance of lands held ad- 
versely at the time to the grantor, especially where he has been defeated 
in a suit to annul the deed under which the adverse claimant held, will 
not pass title to the grantee, and as to lands thus adversely held, there 
is a breach of covenants of seizin in the deed.— Lindsey v. Veasy, 421. 

2. Deed of corporation ; what sufficiently executed.—Where a conveyance or 
deed purports on its face to be the deed of the corporation, and recites 
that it has caused its corporate seal to be thereto affixed, and its presi- 

: dent to sign the same, and the deed is properly witnessed or acknowl- 

; edged, this is a sufficient execution ; and the validity of the deed is not 
impaired by the fact that the president signed the deed in his own name 
with the word “president” added, or that the secretary likewise signed 
his own name to it in the same way.—S. & M. R. R. G. v. Laneas- 
ter, 555. 

3. Title to iand; what writing ineffectual to pass.—An instrument of writing 
not attested by any subscribing witness, nor proved or acknowledged 
before a proper officer, is ineffectual to pass the legal title to land, and 
cannot be made the basis of recovery or defense in an action of eject- 
ment. -— Wilson v. Glenn, 28. 
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CONVEYANCE— Continued. 


4. Deed; consideration of, what may be shown by parol.—Although the con- 
sideration of a deed is stated to be money paid to the grantor, it may 
be shown by parol that the real consideration was the extinguishment 
of a debt of the grantor; both considerations being of the same kind 
or degree, and the admission of the parol evidence not varying or con- 
tradicting the legal eftect of the instrument.— Mason rv. Buchanan, 110. 

5. Certificate of acknowledgment ; how may be impeached.—The official certifi- 
cate of acknowledgment of a deed, conforming substantially to the re- 
quirements of the statute, is presumed to be true, and is protected by 
the presumptions which the law indulges in favor of official probity. 
The burden of proof. rests on those who assail its truth, and it can be 
impeached only by clear and convincing evidence of its falsity.— Bar- 
nett v. Proskauer, 486. 

6. Registration; statute of, construed.—The statute of registration, under the 
operation of which a junior conveyance may take precedence of a senior 
conveyance of the legal estate, saves the priority of the senior convey- 
ance, if recorded within three months after its date, over a junior con- 
veyance that may be earlier recorded, though the junior grantee may 
not have had notice of it, and has paid valuable consideration.— Betts 
v. Mullen, 365. 


CORPORATIONS. 


1. Corporation; how may make contracts.—Unless restrained by legislative 
euactment to a specific mode of contracting, the contracts a corporation 
has power to make, may be made in the same manner or form in which 
& similar contract could be made by an individual. — Trustee of Univer- 
sily v. Moody, 389. 

2. Same; legislative intention to absolve from debt ; presumption as to. —A legis- 
lative intent, upon change or reorganization of a corporation, to ab- 
solve it from existing liabilities, cannot be inferred, but must unmis- 
takably appear. — Jb. 

3. Deed of corporation; what sufficiently executed.—Where a conveyance or 
deed purports on its face to be the deed of the corporation, and recites 
that it has caused its corporate seal to be thereto affixed, and its presi- 
dent to sign the same, and the deed is properly witnessed or acknowl- 
edged, this is a sufficient execution ; and the validity of the deed is not 
impaired by the fact that the president signed the deed in his own 
naine with the word “president” added, or that the secretary likewise 
signed his own name to it in the same way.—S. & M. R. R. Co. v. Lan- 
caster, 555. 

4. Resolution authorizing issue of bonds and mortgage; what sufficient compli- 
ance with.—A resolution of the board of directors of a corporation, 
authorized au issue of its bonds, prescribing only the amount and de- 
nomination of the bonds, what date and rate of interest they should 
bear, and that they should be payable in American gold coin, free from 
government taxes, in New York, and also authorized the execution of a 
deed of trust on all the road, franchises and property of the company, 
for the security of the bonds, without prescribing any other terms 
which the deed should contain. All the specified conditions were ob- 
served. The bonds were made payable twenty years after date ; and in 
the deed of trust it was further provided that a foreclosure might be 
made to pay the whole debt, whenever default in payment of interest 
had continued far s1x months: Held—As to the terms of the trust deed, 
other than those prescribed in the resolution, it must be presumed that 
it was intended to be in such form and with such stipulations as are 
usual in such instruments ; and as they are usually so drawn as to pro- 
vide a foreclosure tor the whole debt, on default of payment of princi- 
pal or interest, the mortgage was not executed contrary to directions, or 
without authority. — Jb. 





See Rarmixnoaps. 
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CRIMINAL LAW. 
ARSON, 


1. Arson; what suffcient allegation of ownership, in indictment for.—Under 
our statutes, as at common law, arson is an offense against the posses- 
sion rather than the property, and the possession, not the tenure or 
interest in the property, must be described; hence, in an indictment 
under the statute for the arson of a crib, ownership is property laid in 
one tenant who had actual possession and exclusive occupancy of the 
premises on which it was situate, under the contract with the co-tenant, 
though the fee was in the two jointly, as tenants in common.—Adams 
v. State, 177. 


BIGAMY. 


2. Bigamy; what intent sufficient to support conviction.—No other intent is 
necessary to support a conviction for bigamy, than that which must be 
inferred from the second marriage, knowing the first wife to be living, 
or not having a reasonable belief of her death ; and a charge which, 
unexplained, would lead the jury to the conclusion that some other 
intent was necessary, is properly refused.—Dolson v. State, 141. 


CaRRYING CONCEALED W2XAPONS. 


3. Pistol; what constitutes, within the meaning of statute against carrying con- 
cealed weapons.—A person who carries concealed about his person, all 
the pieces of a pistol, which could readily be put together so as to make 
an effective weapon, is guilty of carrying concealed weapons, though at 
the time he carried them concealed, the pieces were separate and inca- 
pable of use as a fire-arm until put together. — Hutchinson v. State, 3. 

4. Concealed weapons ; what justifies carrying.—The purpose of the statute 
permitting the weapon to be carried concealed, was to provide precau- 
tionary defense against impending peril. It is not every idle threat 
that will justify the carrying of a concealed weapon ; nor will a threat 
long made, and not attempted to be executed when it might have been, 
furnish such excuse ; nor, on the other hand, is it necessary to bring a 
party within the exception, that the threat be then and there presently 
uttered ; it is enough that a threat bas been made, and stands uncan- 
celed, by after reconciliation, or other evidence of its abandonment.— 
Polk v. State, 237. 


CHARGE OF COURT. 


5. Glarge; what not erroneous. —The day of the homicide the defendant bor- 
rowed a ** Rodgers knife,” having a single blade fonr inches long, from 
a neighbor, saying ‘“‘I may need it,” and then went to a town, on his 
return from which that night the homicide was committed. After 
three other persons had started on herseback the defendant overtook 
them, and furnished a bottle of whisky, out of which three out of the 
four, defendant among them, drank until they became intoxicated. 
After this, defendant commenced abusing a brother of deceased, where- 
upon deceased said he would defend his brother. Defendant and 
deceased then got down and fought a short time in the dark. Deceased 
received five cuts from a knife, and died almost immediately. Defend- 
ant was bruised and had his ankle sprained. The court, after giving 
a general charge, and after charging the law as to persons voluntarily 
engaging in sudden fight, and one killing the other without any pre- 
existing malice, and that it would be manslaughter in the first or second 
degree, as the killing was intentional or unintentional, said further : 
‘‘And to enable you to determine the intent, you may look to the proof 
in regard to the weapon, and the manner and extent of its use. One is 
presumed to intend what he really does do, with the use of those means 
which ordinarily and naturally accomplish the result. Thus, if one in 
such a fight should use a knife, capable of inflicting a mortal wound, 
and with it wound his antagonist four or five times, so that he died 
from it almost immediately, the intention to kill might be inferred 
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CRIMINAL LAW—(Continued. 


from the use of such a weapon. If, however, death resulted from fist or 
foot, or severe fall, the inference of the intent to kill might well be dif- 
ferent.” Held: The charge was not obnoxious to the objection that it 
singled out particular facts, and gave them too much emphasis; nor 
was it otherwise erroneous or unfair.—Evans v. Stale, 6. 


6. Charge; what proper.—In charging the jury, the court may state the 


testimony which witnesses have deposed to, and should, in proper 
cases, lay down the rules by which the jury is to be guided in weighing 
it; and may explain controverted questions raised ou the trial, and 
inform the jury on whom the burden of proof rests in each aspect of 
the case; but, in doing this, it should be careful not to give any undue 
prominence to any phase of fact which the testimony tends to establish ; 
leaving the jury, when there is legal evidence bearing on the question, 
to determine its weight, under appropriate instructions. —Tb. 


7, Charge; when not ground for reversal.—Where a charge asked, isolates 


certain enumerated facts or circumstances, and invokes instructions of 
the court on them, as circumstances specially to be weighed in the 
cause, the court, if it gives the chargé, should accompany it with a fair 
and candid statement of any facts and circumstances pointing in an 
opposite direction ; but the mere fact that a charge given has a tend- 
ency to mislead, is not ground for reversal; additional explanatory 
charges should be asked. -—Jb. 


8. Charge; what error to refuse.—When the circumstances of the case are 


such that the prisoner's failure to aid in the saving of a gin-house, 
with the arson of which he is charged, makes against him, and the 
State bas proved a conversation between the prisoner and the prosecu- 
tor, in which the former stated his sickness prevented his going, it is 
error to refuse a written charge instructing the jury that ‘‘when the 
State called for the conversation between the prisoner and the prosecu- 
tor, defendant was entitled to have the whole conversation go to the 
jury; aud what the prisoner said about being sick is evidence for him, 
and if the evidence is believed, it may be considered as sufficient ex- 
cuse for defendant’s failure to go to the gin-house while buruing, and 
the jury should not consider that as a circumstance against him.”—Mc- 
Adory v. The State, 155. 


9. Sume.—-It is error to refuse a written charge, in a criminal case, which 


asserts that it is the duty of the prosecutor to prove every material fact 
charged in the indictment, to a moral certainty, and to satisfy the 
minds of the jury of the defendant’s guilt beyond all reasonable doubt, 
and if they have failed to do this, and the jury can account for defend- 
ant’s innocence upon any reasonable hypothesis, in view of all the evi- 
dence—then they should find him not guilty. —Jb. 


10. Charge; what proper.—When there is evidence of previous difficulties 


between the slain and the accused, and of a fight in which one is slain, 
a charge by the court, ‘‘that murder in the first degree is when a homi- 
cide is committed with a specific intention to take lite, deliberately 
formed and acted upon, or where a killing results from a reckless disre- 
gard of human life ; but if neither of the above ingredients is shown by 
the testimony, and the proof shows the killing was done with malice, 
it is murder in the second degree. If, however, it 1s shown by the tes- 
timony that the killing was not done with a specific intention, nor from 
a reckless disregard of human life, nor with malice, yet voluntarily done, 
it is manslaughter in the first degree ; and if a killing is done ander cir- 
cumstances which do not make it murder in the first or second degree, 
or manslaughter iu the first degree, and yet is done without legal prov- 
ocation, and not in self-defense, it is manslaughter in the second de- 
gree,”—correctiy states the law of homicide, and is properly given. 
Myers v. The State, 599. 


1l. Charge; what erroneous.—A charge which postulates as one of the 


elements of self-detense, real intent on the part of the assailed to take 
life, or do some grievous bodily harm to the assailant, is erroneons. 
Such intent need not exist in fact; if, by some present act or demon- 
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CRIMINAL LAW— Continued. 


stration of the assailed, he induces in the mind of the slayer a reason- 
able belief that danger to his life or person is imminent, this is enough, 
though in fact the party slain had not such intent.—Rogers v. The 
State, 170. 

12. Charge; what properly refused.—When a criminal intent is dependent on 
knowledge of particular facts, ignorance or mistake as to these facts, 
honest and real, not superindueed by the fault or negligence of the 
party doing the wrongful act, absolves from criminal liability; and 
whether or not such belief is honest or feigned, and whether or not 
there was fault or negligence in not acquiring proper knowledge, are 
matters for the determination of the jury; and a charge which instructs 
the jury that a mistaken belief as to facts constitutes a defense, but 
withdraws from their determination the honesty of defendant’s beliet, 
and the diligence he had exercised to properly inform himself, is prop- 
erly refused.—Dotson v. The State, 141. 

13. Same.—A charge requested, which requires explanation or qualification, 
- ey has a tendency to mislead and confuse the jury, should be re- 
used .— Ib. 

14. Charge ; what properly refused.—A charge that the defendant could not be 
convicted for larceny of a horse, if he had the honest belief, at the time 
of the taking, that he had authority from the owner of the horse to 
take and use him, to avoid arrest by revenue officials, is properly re- 
fused, where there is evidence of a clandestine taking by defendant -in 
the night time, without any attempt then or afterwards to notify the 
owner, and no evidence that he was pursued or in danger of arrest at 
the time of the taking. Such a charge ignores the inquiry whether the 
horse was taken, under such authority, to avoid arrest, and renders the 
defendant guiltless if he had such belief, though the defendant did not 
choose to avail himself of such license, but feloniously took the horse 
to convert it to his own use.—Durrett v. The State, 434. 

15. Charge; what erroneous.—Where the conduct, demeanor, or expressions 
of the prisoner are relied on as indications of conscious guilt, and their 
weight and importance depends wholly on their combination with other 
inculpatory facts, the court should carefully instruct the jury as to-the 
caution with which they should be received, and that it is from their 
connection with other facts that their whole value should be deter- 
mined ; and it is error to single out one such fact, separating it from 
the combination of facts, which alone gives it force as criminating evi- 
dence, and instruct the jury that they may look to it alone, as tending 
to show the prisoner’s guilt.— McAdory v. The State, 154. 

16. Charge ; what erroneous. —Under an indictment for the offense denounced 
by section 4205 of the Code of 1871, a charge which is so worded as to 
require the acquittal of the defendant, if he did not sell, or intend to 
sell, to a person of known intemperate habits, though he may have 
aided and abetted the giving of the liquor to him, is erroneous.— Wal- 
ton v. The State, 197. 

17. Charge; what erroneous.—It is not error to refuse a charge in a criminal 
case, ‘‘if any individual juror is fully convinced from the evidence, be- 
yond a reasonable doubt, that the defendant is guilty of any particular 
degree of homicide, and he becomes fully satisfied that his fellows will 
not agree with him, he might, from considerations of public good, and 
in order to agree with his fellow jurors, find the defendant guilty of a 
lower degree of homicide, or even find him not guilty ; but it would be 
rank injustice to the defendant, and a failure to perform the high duty 
devolved on him as a juror, if he should, against his own conviction 
from the evidence, in order to agree with his fellows, find for a higher 
offense than he would otherwise have done, or find the defendant guilty, 
when he otherwise would have found him not guilty.”—Hvans v. The 
State, 6. 

CHANGE OF VENUE. 


18. Change of venue; ruling of lower court on, not revisable.—The decision of 
(40) 
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CRIMINAL LAW— Continued. 


19. 


20. 


2 


— 


22. 


23, 


24. 


25. 


C 


the primary court refusing a change of venue, is not revisable.— Evans 
v. State, 6. 


CONFESSION. 


Confessions; rule as to admission of —Where a confession has been ob- 
tained by improper influences, subsequent confessions, while such influ- 
ence continues, are inadmissible; but there is no rule that because one 
person applies such influences and they are unavailing, subsequent con- 
fessions made to other persons will be presumed to have been induced 
by them.— McAdory v. State, 154. 


CONFESSION OF JUDGMENT. 


Confession of judgment for fine; effect of. —Parties voluntarily confessing 
judgment with the defendent, for the amount of the fine imposed, on 
his plea of guilty to a criminal charge, can not raise any question as to 
the power of the court to impose a fine on conviction of such an offense ; 
the confession is a release of error, and by-the confession of judgment 
for money, the case assumes the form and qualities of a civil suit.— 
Hearn v. State, 218. 


DEMURRER TO EVIDENCE. 


Demurrer to evidence; when permissible.—In civil cases either party may, 
as watter of right, interpose a demurrer to evidence, in which the 
opposite party will be compelled to join, if the demurrer is not frivo- 
lous ; but the provisions of the Code on that subject, which repeal the 
common law, so far as inconsistent with them, are limited by their 
terms to civil cases.— Martin v. State, 240. 

Same ; disapproval of, in eriminal cases. —While the accused in a criminal 
cause may, by consent, demur to the evidence, the court disapproves 
as a dangerous practioe, the resort by a defendant to a demurrer to the 
evidence, thereby burdening himself with the rigid technical rule, 
that he admits every inference or deduction the jury could legally 
deduce. — Jb. 

Evidence; what not sufficient to sustain judgment on.—Where there is no 
evidence of the venue, a demurrer to the evidence should be sustained; 
and a judgment of conviction on such evidence will be reversed—[b. 


EVIDENCE. 


Evidence ; what admissible. —No unerring or certain general rule can be laid 
down governing every case, as to when collateral and extrinsic facts be- 
come relevant and material testimony, as shedding light on the motive 
or intent with which a criminal act was done ; and while care must be 
exercised not to open too wide a field for extrinsic exploration, yet col- 
lateral or outside facts, tending naturally to elucidate the act or intent 
charged, and pointing directly to the question in controversy, not 
merely furnishing material for comparison, are admissible.— Durrett v. 
State, 435. 

Same; what not admissible.—On the trial of an indictment for larceny of 
a horse, the taking of which, clandestinely in the night time, was not 
denied by the defendant, who did not inform the owner afterwards, the 
issue being only as to the inéent of the taking, whether felonious, or 
under an honest belief that he had a license from the owner to use the 
horse in escaping from revenue officers—evidence that the owner knew 
defendant had been engaged in illicit distilling, and on one occasion 
had found a keg of whiskey under his steps, which had been put there 
the night before, and ‘‘from some things which had occurred between 
them before, he supposed the defendant had put it there,” is inadmissi- 
ble, thongh proposed in connection with evidence showing ‘intimate 
pers | an’ social relations between them, and that defendant had 

irpisiicl whiskey to the proseeuter, which he knew bad been made by 
jaut, in violation of the United States revenue law, before the 
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CRIMINAL LAW— Continue 


26. 
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28. 


30. 


31. 


32. 


33. 


34. 


35. 


horse disappeared, and that the prosecutor had told defendant that he 
might have his horse, at any time, to escape or avoid being arrested for 
violations of the revenue laws of the United States.”—Jb. 

Same.—Nor is evidence admissible, that some time before the taking of 
the horse, the revenue officers had sought to arrest defendant while at 
work in a field, and fired upon him as he fled, and at other times had 
threatened to kill him ; or that on one occasion he had attempted to flee 
the country, but forbore to attempt it, for fear of being arrested on the 
railroad train—-there being no evidence that at the time of the taking of 
the horse, the defendant was in such danger of arrest as to prevent his 
then notifying the owner of the horse, or afterwards informing him of 
the taking.— Jb, 

Same.—Where two separate and distinct conversations take place 
between the prisoner and the witness, proof by the State of one of the 
conversations, will not authorize the defendant to prove the other con- 
versation. — Jb. 


EVIDENCE, 


Evidence ; what admissible.—Any indications of a consciousness of guilt, 
by a person suspected of, or charged with crime, or who may, after such 
indications, be suspected or charged, are admissible evidence against 
him; and the number of such indications can not be limited, or their 
character or nature be defined —McAdory v. The State, 154. 


. Same.—When it is clear that the particular conduct or declarations have 


no relation to the offense, and ought not to have any weight with the 
jury, the court should reject them as evidence; but however minute or 
insignificant they may be, if they tend to elucidate the transaction, 
they must be admitted. —Jb. 

Same.—W here a conversation with the prisoner is offered against him, he 
has the right to have all that was said at the time, on the same subject, 
laid before the jury; but a conversation can not be excluded because 
the witness with whom it was had, detailing all of the conversation he 
heard, states that if the prisoner made any reply to the last remark of 
witness, in the conversation, he did not hear it; especially so, where 
there were other witnesses present, by whom the prisoner could prove 
his reply, if material.—Jb. 

Same.—On the prisoner's trial for the arson of A’s gin-house, the State 
may show, by a witness who went to a group of persons, among whom 
was the prisoner, to request them to desist from loud talking, which 
disturbed services at a church, that defendant, when he saw witness, said 
he supposed witness had been to another county to find out who burned 
A’s gin-house, to which the witness anewered, ‘It is a lie;’ and, also, 
that witness made another remark, about what he heard the prisoner 
had said about burning the gin-house, though the witness stated he did 
not hear the defendant’s reply, if he made any.—b. 

Same.—Evidence of assaults and threats by the prisoner, against the 
prosecutor, on the same evening and prior to the assault for which the 
prisoner is indicted, is admissible in behalf of the State to show with 
what intent the last assault was made.—Ross v. The State, 224, 

Same.—It is not error to permit a witness to testify, on the trial of a 
criminal case, that a person who was with the prisoner was his tenant, 
when the matter was not at issue, and arose only incidentally and col- 
laterally.-—Jb. 

Same.—Acts of persons who were present and apparently co-operating 
with the prisoner in his attempt to intercept the prosecutor, on the oc- 
casion of the assault, are admissible evidence as part of the res geste, 
on behalf of the State.—Jb. 

Evidence; what not admissible. —What the prisoner said to his physician, 
the day after the fight, when the latter came to treat him for the hurts 
received in the fight, as to what the prisoner had eaten, and the medi- 
cine he had taken the day before, is not competent evidence in behalf of 
the accused, on trial of an indictment for the assault. — Jb. 
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36. 


37. 
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Same.— What the prisoner testified, in a civil suit against him by the 
prosecutor for the assault, is not admissible evidence in the accused’s 
favor, when indicted for the assault.—Jb. 

Same; what admissible.—In proof of motive to commit the crime, it may 
be shown that a person other than the owner of the gin-house which the 
prisoner was charged with burning, had property therein, and that the 
prisoner had malice towards him.— McAdory v. The State, 154. 


38. Same.—When there is an absence of proof as to the attitude of the par- 


39. 


40. 


41. 


42. 


43. 


44. 


45. 


46. 


ties at the outset of a fatal recontre, evidence of statements by the de- 
ceased of his purpose in visiting the place at which the difficulty took 
place, should be received to show the state of feeling between the par- 
ties.— Myers v. The State, 599. 

Same.—Threats made by the accused prior to the killing are admissible 
against him on a trial for the killing.—/b. 

Same.—The enmity or unfriendliness of a witness, to the person against 
whom he testified, may be shown to enable the jury the better to de- 
termine, in connection with other evidence, what weight should be ac- 
corded to the witness; but it is not permissible to prove the details of a 
quarrel or difficulty which gave rise to the enmity or unfriendliness. 
Polk v. The State, 237. 

Same.—Persons observant of, and familiar with the intercourse between 
others, and conversant with the state of feeling, as shown by their con- 
duct and conversation, may testify as toa fact whether or not enmity or 
ill feeling existed between them. — Jb. 

Same.—-Evidence of threats against the life of the accused, is always ad- 
missible in defense of a prosecution for carrying concealed weapons; 
the weight to be attached to such threats being matter for the determin- 
ation of the jury, who must ascertain the real purpose, or what seemed 
to be the real purpose, of the person making the threats or hostile 
demonstration, and the real not feigned sense of insecurity or peril un- 
der which the threatened party labored, when the weapon was carried 
concealed. — Ib. 

Same; what inadmissible.—A constable, and several persons whom he had 
summoned to aid in executing a warrant for the arrest of the defendant, 
went to defendant’s house, before day, and aroused him, and, in answer 
toa question of the defendant as to who was present, the constable 
stated the names of several persons who were not in fact present; among 
them, one T. After this, defendant shot and killed B., one of the 
posse. Held, error to permit the State, against the objection of the de- 
fendant, to show by T. that the constable had, in fact, summoned him, 
especially as the constable had not informed defendant of the tact; and 
the evidence being illegal, it necessarily worked a reversal of the case, 
the court being unable to determine that the evidence could not have 
prejudiced the defendant.— Rogers v. The State, 170. 

Same ; what admissible. —Conversation or remarks of the prisoner ‘‘a 
short while before the killing, while in company with the deceased and 
others,” is admissible in behalf of the State, if relevant to the issue; 
and its admission, if not relevant, is not ground of error, if the testi- 
mony was favorable to the defendant.— vans v. State, 6. 

Same.—A remark of the defendant to a witness, on seeing the deceased 
ride up to a church, two or three years before the killing, ‘‘there is a 
man I cannot get along with,” though of little weight of itself, is rele- 
vant and admissible testimony, and is properly admitted, when the only 
objection urged is that it is not legal or lawful evidence. —Jb. 

Same.—The credibility of evidence is a pure question for the jury. 
When the testimony tends to elucidate a material issue in the case, no 
matter how little light it may shed on the controverted question, it 
must be received, and its weight and credibility left to the jury.—_Myers 
v. The State, 599. 


. Same ; what inadmissible.--Statements or threats by the deceased, a day 


or two before the killing, and not communicated to the slayer, are not 
admissible evidence in his favor, where the homicide is proved by di- 
rect evidence. — Rovers v. The State, 170. 
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48. Self-defense; what is.—Where it is shown that the accused and the de- 
ceased had quarreled on the day previous to the killing, and that when 

| they met on the day of the killing, the accused commenced the fatal 
quarrel and made the first hostile demonstration, and advanced on the 
deceased in a threatening manner, the deceased could strike in antici- 
pation, provided he did not employ unreasonable force in repelling 
such assault, and such blow would a self-defense, although the first 
stricken.-— Myers v. The State, 599. 

49. Killing; what will not justify or excuse. —When the accused is the aggres- 
sor, and is threatening the deceased with present danger, a blow struck 
by the deceased, although first struck, if not greatly disproportionate 
to the peril, will neither excuse nor mitigate the killing ; and, in sucha 
caso, the previous state of feeling between the parties, or the fact that 
the deceased had made threats, should exert no influence on the decis- 

4 ion of the case, unless there was some present impending purpose, real 
or apparent, to carry out such threats,— Jb. 

50. Killing ; what cannot be set up to excuse.—A slayer cannot urge, in his own 
justification, a necessity produced by his own wrongful and unlawful 
act, as a valid reason for killing his assailant.—-Kimbrough v. The 
State, 248. 

51. Malice; presumption as to.—The law implies malice from the intentional 
unauthorized use of deadly weapons, if there be nothing else in the 
transaction to repel the implication.—Grant v. The State, 234. 


INDICTMENT, 


52. Different offenses; what, indictments charges prima facie.—Prima facie, an 
indictment against James Henry Smith for uttering vulgar language in 
the dwelling-bouse of John S. Turner, charges a distinct offense from 
that set forth in an indictment against Henry Smith for uttering such 
language in the dwelling-house of Sarah Holly ; and where the former 
indictment and proceedings thereon are relied on to prevent the defense 
of the statute of limitations against the last indictment, it must be 
shown that the same offense and offender were charged in both indict- 

: ments, and this may be done by parol.—Smith v. The State, ‘229. 

53. Indictment ; finding of ; what does not prevent statute of limitations from run- 
ning.—An indictment for keeping or exhibiting 2 teble for gaming, is 
not a continuation of a prosecution for setting up a lottery ; and hence 
the finding of an indictment for the latter offense, cannot prevent the 
bur of the statute from running against an indictment for the former. 
Buckalew v. The State, 334. 

54. Petit larceny ; what indictment will not support conviction for.—Under the 
statute making it a felony to steal any corn orcotton, “ part of any out- 
standing crop”—this not being the subject of larceny at common law, 
and the statute having made it punishable as grand larceny only—there 
can be no conviction of petit larceny, though such part of the outstand- 
ing crop be described as the personal property of another, of value less 
than the amount necessary to constitute grand larceny.—Pinkard v. 
The State, 167. 

55. Indictment ; what sufficient.—An indictment for the offense of selling 
liquor to a minor, which follows the form laid down in the Code, is suf- 
ficient.— Spigener v. The Stute, 383. 

56. Same; what not ground for quashing, or striking from the files.—When a bill 
of indictment is returned into court by the foreman, in the presence of 
at least twelve of the grand jury, it is not permissible, in support of a 
motion to quash or strike from the files, to show by the parol testimony 
of some of the grand jurors that twelve of the grand jury did not con- 
cur in the finding.— Jb. 


Juny—Jvurous. 


57. Jury; what properly organized.—The fact that one or more of the persons 
on the venire served on a prisoner, charged with a capital offense, were 
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on the regular juries for the week, and could not be obtained as jurors 

| for the prisoner’s trial, because then engaged on the trial of another 
cause, gives the prisoner no right to delay the impanneling of the jury 
for his own trial, until such persons are discharged as jurors on the 
other case, or to otherwise delay the trial.— Kimbrough v. The State, 248. 

58. Grand juror; age of, who cannot complain of.—The fact that one of the . 4 
grand jury finding the indictment was over sixty years of age, furnishes 
no ground for quashing or abating the indictment. The exemption of 
persons over sixty years of age is a personal privilege which they may 
waive.—Spigener v. The State, 383. 

59. Challenge ; when right to not waived.—The right of challenge is not lost 
until the juror is sworn or accepted for the trial of the issue ; and when 
the juror is one of the regular panel for the week, the defendant does ; 
% lose his right to challenge until he accepts the juror for his trial. 

b. 

60. Challenge ; rule of procedure as to.—In all criminal prosecutions the State 
must be required to pass upon the jurors offered, before the defendant 
can be compelled to announce his acceptance or rejection of them.— Jb. 

61. Challenge of array of jurors; what not ground for.~It is not ground for 
challenge to the ‘‘array,” or of motion to quash the venire for a petit z 
jury, that the officers drew the grand and petit jurors at the same time, { 
and as the names were taken from the box, placed them alternately on 
the grand and petit juries, according to their respective localities and 
standing in the county—no unfairness being charged, and jurors having 
proper qualifications.— Dotson v. The State, 141. 





LARCENY. 





62. Larceny; what necessary to sustain conviction in county other than that in 
which offense was committed.—To authorize the conviction of a thief for 
larceny, in a county other than that in which the offense was commit- 
ted, he must have had control, actual or constructive, of the stolen 
property in such county.-—Lucas v. The State, 26. 

63. Same.—Where a horse is stolen in one county, and the thief sells and 
delivers possession to another person, and the two go to another county, 
where the purchaser takes the horse, that the thief may there receive 
the balance of the price, the thief cannot be convicted of larceny in the 

i latter county ; but where the thief and another party merely exchange 

: horses, to be re-exchanged at pleasure, and the two ride into another 

county, the thief may be there convicted of the larceny ; for in the lat- 

ter event the person making the exchange would be but the agent or 


+ eee of the thiet in bringing the stolen property into the county. | 
. _4 
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| LorTrTery. 





64. Lottery ; what constitutes. Lottery in its popular acceptation, is a distri- 
bution of prizes by lot or chance ; and wherever chances are sold and j 
the distribution of prizes determined by lot, this, it would seem, con- } | 
stitutes a lottery. — Buckalew v. The State, 334. : 

65. Same ; what does not constitute.-— Where money is put upon a round board 
in equal amounts, by several persons, each in turn whirling a hand fas- 
tened in the centre, the one at whose whirl the hand registers the high- 

| est number on the rim of the board, taking all the money on the board, 

| the owner of the board sometimes putting up money and sometimes .{ 
charging a small sum, to be paid by the winner, for the use of the { 
board ; this does not constitute a lottery, or render the keeper or owner 

| of the board liable to indictment for keeping or setting up a lottery ; 

| but whether upon these facts the owner of the table is not indictable : 

for keeping or exhibiting a table for gaming within the meaning of sec- 
tion 4208 of the Code, is not decided.—J). 


Muxuper. See Homicrpz. 
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Minor, Seitine Liquor To. 


Code of 1876, section 4205, what act within.—Under section 4205 of the 
Code of 1876, the ownership of the liquor given to a minor is immate- 
rial. It is the voluntary delivery into the possession of a minor, or per- 
son of known intemperate habits, with or without any thing being given 
in consideration, which the statute denounces and punishes.— Hill v. 
The State, 168. 

Intent; what sufficient.—No other intent is necessary to support a convic- 
tion, than that which the act of voluntarily delivering the liquor to a 
person of known intemperate habits, or to one known to be a minor, of 
itself imports. When this act is voluntarily done, the law is broken. 
Ib. 

Drunkenness ; when no offense.—As no particular intent, or mental status 
must have concurred with the act, to constitute the offense, the voluntary 
drunkenness of the defendant would furnish no defense, aud constitute 
no excuse or palliation for the criminal act.—Jb. 

Code of 1876; § 4205 construed.—Section 4205 of the Code of 1876, when 
construed in connection with the common law, embraces one who pro- 
cures the act denounced by it to be done, although he may not actually 
commit the offense. It is enough that he be present, procuring or 
counseling, aiding or abetting, the person who actually delivers the 
liquor to one of the prohibited class.— Walton v. The State, 197. 


. Same; what act within.—A bar-keeper who sells liquor to a third person, 


with a knowledge that a person of known intemperate habits is to join 
in the drinking of it, and permits such intemperate to drink such liquor 
in his bar, or in his presence, is as guilty of the offense denounced by 
§ 4205 of the Code of 1876, as if he had personally sold and delivered 
the liquor to such intemperate person. — Jb. 


é 


VERDICT AND SENTENCE. 


Copy of indictment served on prisoner; when objection to correctness of, comes 
too late.—After pleading to a valid indictment, taking part in empannel- 
ing of a jury to try the issues, and entering upon the examination of 
witnesses, it is too late to raise the objection that the copy of the indict- 
ment served on the prisoner is incorrect, unless it be made manifest 
that thereby the defendant has been put to a disadvantage, which would 
probably lead to an unjust verdict against him.—Hvans v. The State, 6. 

Sentence; when valid.—The court disapproves the practice of sentencing 
persons to hard labor to pay the fine and costs, without specifying the 
amount of the fine and costs or number of days of labor; but the sen- 
tence is not invalid on that account.—— Walton v. The State, 197. 

Indictment of person under alias ; what sufficient proof to sustain.—Where the 
defendant is indicted in his own name, and also under an alias, it is not 
necessary to show that he was known and called by both names ; it is 
sufficient, if he is identified as the person known by or entitled to either 
of such names.—FHwvans v. The Stale, 6. 


VULGAR AND ABusIVE LANGUAGE. 


Highway; what is not, within the meaning of § 4203 of Code of 1876.—The 
track of a railroad company, used to carry on its business as 2 common 
carrier, is not a public highway, within the meaning of the statute 
against the use of vulgar and abusive language. To constitute such 
highway, there must be a road dedicated to, and kept up by the public, 
as distinguished from a private way.—Comer v. The State, 320. 


WITNESS. 


Witness ; who incompetent.—The husband of a woman, jointly indicted 
with her paramour for living in adultery, is incompetent to testify 
against either of them on their trial for that offense.— Cotton et al. v. 
The State, 12. 

















624 INDEX. 


DAMAGES. 


1, Damages ; measure of.—In the absence of fraud or bad faith, the proper 


measure of damages, in a suit by the purchaser of a safe against the 
maker, who warranted it ‘‘burglar proof” is the difference between the 
value of the safe as it was, and what it would have been worth, if it had 
been as represented ; and not the damages sustained in the loss of valu- 
ables taken out of the safe by the burglars who effected an entrance into 
it.—Herring, Farrell & Sherman v. Skaggs, 180. 

Same.—When, in such a case, the sale was made by an agent, and the 
suit is against the principal, damages resulting from the loss of valua- 
bles in the safe, can not Be recovered, unless it be shown that he was a 
guilty participant in the agent’s fraud.— Jb. 


. Attachment bond; what damages recoverable on —The reasonable amount 


paid, or promised to be paid to attorneys for defending the attachment 
suit, and the value of time lost and expenses incurred in attending court 
for the trial, may be recovered in an action on the bond, for the wrong- 
ful or vexatious suing out of the attachment.— Higgins v. Mansfield, 267. 

Same; what damages too remote, for recovery on.—Damage resulting from 
the demoralization of the plaintiff’s hands, while he was absent from 
his farm, and procuring attorneys to defend the suit, or from plaintiff’s 
being compelled to stop a double plow while he was absent, and the 
like, are too remote, and should not be estimated in fixing the value of 
plaintiff's services. — Jb. 


. Cases approved.—The cases of Sims v. Glazener, 14 Ala. 698, and Burton v. 


Holly, 29 Ala. 319, declare the true rule as to what damages are, and 
what are not too remote.—1b. 


. Railroad company; for what damage not responsible.—A railroad company 


acquiring a right of way over lands, is not bound to plank or cover a 
culvert or drain, so as to prevent cattle from getting fastened therein ; 
and is not responsible for the killing by its trains of cattle thus fastened, 
if it be shown that the company was duly diligent to prevent its trains 
from injuring them.—M. & ©. R. R. Co. v. Lyon, 71. 


DEFAULTER. See Auprror, 1, 2. 
DEMAND. 


1. Demand; when must be made.—Where a demand is essential, as a condi- 


tion precedent to an action, it must be made in a reasonable time; the 
party bound to make it can not postpone it indefinitely, and thereby 
keep alive claims which would otherwise become dormant and stale ; 
and what is a reasonable time within which to make demand, depends 
very greatly on the circumstances of the particular case.— Wright v. 
Paine, Adm’r, 340. 


. Delay; what is unreasonable. —Where a special deposit of coin was made 


for safe keeping, and more than seventeen years elapsed, the death of 
the depositary intervening more than two years, before suit was brought, 
and eleven years elapsed after the deposit before demand was made for 


its return, the delay, in the absence of all explanation, was unreasona- 
ble. —1b. 


DEVISE. See Wits. 
DOWER. See Huspanp anp Wire; Exempt Property, 3. 


ERROR AND APPEAL. 


I, Wuen Appear Livs, 


1. Appeal; when does not lie.—When more than two years elapse after the 
rendition of a decree settling the equities of the parties, appeal subse- 
quently taken will not bring up for revision matter passed on in such 
decree, but only such proceedings as are had in the cause, after such 
decree. — Waldrop v. Carnes, 574. 

2. Same.—The fact that a married woman is ‘‘a free dealer,” and authorized 
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to contract as a femme sole, will not exclude her from the benefits of the 
statute (Code, ) 3930,) authorizing married women to appeal from 
decrees or judgments subjecting their separate estates, without giving 
st curity for costs.— Ware v. McD yn ud, 81. 

3. Appt al; when allowance of, compelli d by mandamus. —A party against whom 
a decree is rendered, is entitled to an appeal as matter of right; and 
where the appeal is denied, and its allowance is sought to be compelled 
by mandamus, the court, in determining the application, will not look 
to the probable result of the appeal. —Jb. 

4. Sume; who may appeal —It is only a party or privy prejudiced by a judg- 
ment or decree, who can prosecute an appeal or certioruri for its reversal, 
and this rule applies as well to judgments rendered by justices of the 
peace, as to judgments of superior tribunals. —Hunt v. Hurtz, 36. 


Il. Pracrick aND GENERAL PRINCIPLES. 


5. Presumption in favor of ruling of primary court.—On collateral assault 
upon an order appointing an administrator de bonis non, it will be pre- 
sumed that the authority of the administrators in chief had ceased, 
when all the evidence on that subject is the transcript of the proceed- 
ings introduced (which does not purport to set out all the record of the 
administration in chief), showing merely the order appointing them ; 
that they had filed accounts and vouchers for a final settlement ; that 
the judge of probate was incompetent, and therefore transferred the 
account and settlement to the register in chancery, and that the latter 
more than a year afterwards appointed an administrator de bonis non.— 
Bean v. Chapman, 58. 

6. Same.—On collateral assault, an order of the probate court appointing 
the sheriff administrator of an estate, can not be held void, because the 
record does not disclose that there was no general administrator of the 
county, and no other fit person who would administer. As to such 
matters the court is one of original, general and unlimited jurisdiction ; 
and the same presumption must be made in favor of its decree, as pre- 
vail in favor of decrees of courts of general jurisdiction.— Burnett v. 
Nesmith, 261. 

7. Same.—On appeal from the judgment of a court of general jurisdiction, 
all prtsumptions in favor of its right action will be indulged, which are 
not repelled by the record; hence, where the judgment entry recites 
that the parties ‘‘ waived all right of exemption as to personal property 
under the constitution and statute laws of the State,” it will be pre- 
sumed, on appeal, that there was a properly executed instrument in 
writing expressing such waiver.—/Hearn v. State, 218. 

8. Rulings of lower court; what not revisable. —The appellate court will not 
revise rulings of the primary court upon motions for the continuance of 
causes, or motions to set aside judgments and grant new trials. —Tram- 
mell v. Vane, Calvert & Co. 301. 

9. Plea; motion to strike from files, when action of court on revisable.—The 
refusal to strike out a plea which is merely defective, not a nullity, is 
not revisable on error; as the primary court may, in its discretion, 
refuse to entertain the motion, and put the party to his demurrer; but 
the rule is different when the court entertains the motion and improp- 
erly strikes out the plea, if exception is taken.—Lankford v. Green, 314. 

10. Errors; what can not be corrected in appellate court.—Errors, in taking an 
account, or confirming a report, can not be corrected here, unless first 
brought to the notice of the Chancellor by objection or exception ; and 
where exceptions well taken to an account and report are withdrawn, it 
is an admission of their correctness, and precludes the raising of that 
question on appeal. — Waldrop v. Carnes, 374. 

ll. Plea; rulings of primary court; how must be shown.—Rulings of the pri- 
mary court, in ordering a plea in abatement to the indictment to be 
taken from the file, will not be revised by the appellate court, when the 
plea itself and the rulings thereon do not appear from the record, or 

(41) 
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by any minute entry, but are disclosed merely by recitals in the bill of 
exceptions.—Ross v. State, 224. 

12. Objection to bill: where must be jirst made.—The objection can not be urged 
here for the first time, that a bill is too general in its allegation of facts 
requisite to authorize the removal of an administration, pursuant to an 
act of the legislature, when the defects in that respect could have been 
remedied by amendment, in the court below, if a demurrer had been 
there interposed, specially setting forth the ground of objection. — Mas- 
terson v. Pullen, 145. 

13. Evidence; where objections to, must be primarily made.— Objections can not 

_ be raised here to evidence, on the ground that it was secondary, without 
proper predicate for its admission, when no objection was raised on 
that ground in the court below.—/b. 

14. Reversal; what not ground for.— Where parol testimony of the contents of 
a bill and answer is unnecessary or superfiuous, its introduction, even 
if erroneous, will furnish no ground for reversal.— Adams v. Olive, 418. 

15. Same.—While it is not usual for courts to interfere and rule out evidence 
which counsel is willing to let in, yet if the evidence is irrelevant or 
immaterial, the court may rule it out of its own motion, and its ruling 
furnishes no ground for reversal. — Durrett v. State, 435. 

16. Error; what compels a reversal.—However reluctant an appellate court 
may be to interfere with the discretion of the primary court in regulat- 
ing the trial of cases, yet if it should appear that it had refused, to the 
prejudice of a party, to confine counsel to the law and evidence of the 
case—if it has permitted them to refer to and comment upon facts not 
in evidence, or which were nct admissible as evidence—a reversal will 
follow.—MeAdory v. State, 155. 

17. Demurrer; rulings on, how must be shown.—Rulings upon demurrer will 
not be revised, unless shown of record on the minutes; but it is not 
necessary that such ruling should appear in the final judgment entry, 
if the ruling appears from a separate, independent entry on the min- 
utes.— Bean v. Chapman, 55. 

18. Demurrer; what will be considered.—This court can consider only such 
specific grounds of demurrer as were interposed in the court below ; 
other grounds are waived.—Alua. Warehouse Co. v. Jones, 550. 

19, Complaint; defeets in, when cured by judgment.—Whether or not a count 

in trover is demurrable, for a failure to lay the time of the conversation, 

the want of such averment is cured by judgment, without objection on 

that account in the court below.— Russell v. Russell, 48. 

20. Decree; what can not be supported —A decree in equity, materially affect- 
ing the right and interests of infant defendants, can not be supported, 
when assailed on error, ualess the record affirmatively shows that they 
were brought before the court in the mode prescribed by the rules of 
practice, and that a guardian ad lilem had been regularly appointed to 
represent and defend them.— Rowland et al. v. Jones, 322. 

21. Sume; what will not uphold.—The appearance aud answer by a guardian 
ad litem, recognized by the court, if the guardian ad litem comes in with- 
out appointment, or under an irregular appointment, or under an ap- 
pointment prematurely made, because service had not been perfected on 
the infant defendants, can not nphold the decree.— [b, 

22. Certiorori; when refusal of, not ground for.reversal.—A refusal to award a 
certiorari to ® justice of the peace to send up the origibal papers, to- 
gether with the statement required on appeal to the circuit court, is not 
ground for reversal, when it appears from the whole record that award- 

g the writ would not have affected the result ; the appeal bond being 
sufficiently formal to give jurisdiction, and it not being stated that the 
original papers would show a departure in the cireuit court, or any 
reason shown why the writ should have been granted.—S. & V. Ala. R. 
R. Co. v. Pilgreen, SUG. 

23. Charge : what exception to, unavailing. —A general exce ption to the entire 


i 


‘ 


ll 


charge of the court, consisting of separable and distinct propositions of 
law, will not avail the party excepting, unless the entire charge is erro- 
neous. —Llerring, Furreil & Sherman v. Skaggs, 180. 
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24. 


Errors ; what not noticed.—Errors assigned, but not insisted on in brief or 
argument, will not be notived.—-Sleele et al. v. Thompson, 323. 


ESTATES OF DECEDENTS. 


1. 


3. 


) 


Persons interested in estate; who is.—A creditor is a person interested in 
the estate, within the meaning of the statute authorizing requirement 
of security from an executor whom the will exempts from giving bond. 
Phillips uv. Smith, 575. 

Debt agamst estate; how far should be enquired into.—Where a creditor 
seeks to require bond under this statute, the court should entertain no 
inquiry as to the validity of the debt, further than to ascertain whether 
there is a prima facie liability against the estate. —Jb. 

Proceedings to require bond of executrix; who may maintain.—It is not 
essential that a creditor instituting proceedings under the statute, 
should be able to prosecute suits at law in his own name on the debts 
he claims ; though his claim be such that if driven to suit, he would 
have to use the name of some other person, yet, if he have the right to 
maintain such suit, and can receive payment and discharge the debt, 
he is interested in the estate, and may maintain the application in his 
own name. — lb. 

Probate Court; jurisdiction to order sale of lands of decedent for division on 
application of exeeutor.—The jurisdiction of the court of probate to 
order a sale of lands on the application of a personal representative is 
statutory and limited, and when the ground of jurisdiction is @ neces- 
sity for a division among heirs or devisees, the condition of the lands 
as to title must remain the same as it was at the death of the testator or 
inte state. Who lon wv. Mora jne, 202. 

Same: when without ) wrisdiclic n to make order Jor scale of lands devised. — 
Where, by the will, the testator devised his lands and the executors 
assented to the legacy, the probate court is without jurisdiction on the 
application of the executor to render orders of sale for the purpose of 
divisions, or to hold the executor responsible for money received from 
the sale of lands made under such orders. —Jb. 

Declaration of insolvency; effect of-—A declaration of insolvency of an 
estate by the probate court, upon an administrator's report of its insol- 
vency, does not ipso facto terminate his authority ; and if he continues 
to administer the estate afterwards, the creditors not having elected or 
the court appointed another in his stead, his acts are valid, and the 
sureties on his official bond remain bound, as much so as if the estate 
had not been declared insolvent.—Clay v. Gurley, 14. 

Insolve t estate: decre é€ of probate court on claims filed against ; effect of ; 
who may assail.—The ascertainment of the validity and amount of the 
demand of a creditor, in the course of proceedings in insolvency in the 
court of probate, has the force and effect of a judgment in personam 
against the personal representative, obtained in the regular course of 
proceedings in a suit at common law, by a creditor; and as against 
legatees, who claim in privity with the personal representative, is prima 
facie evidence of the debt ; and the legatee may assail such judgment 
for fraud, or when the administrator claims credit for it, show that 
defenses existed, and by proper diligence be could have prevented it 
from being obtained.— Randle v. Carter, 95. 

Sale of devised lands; who can not complain of.—Although a sale of lands 
devised by the executor, may be void, as to the devisee, and the lands 
chargable with a pecuniary legacy to complainant, such legatee can not 
complain of it, or have it set aside, when the devisee acquiesces, it not 
being shown that the lands sold for a sum disproportionate to their 
value, or would sell for more on a resale, or there had been a misappli- 
cation of the proceeds to the injury of the legatee.—Jb. 

Decree of insolvency; who can not assail.—A decree of insolvency merely 
ascertains, as between the personal representatives and the creditors, 
the status of the estate ; as to next of kin, or legatees, it is res inter alios 
cla, not affecting their rights, and not evidence against them of any 
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fact ascertained by it; and its validity is not-affected, because leg- 
atees were not parties to the proceedings ; and hence they can not assail 
it for fraud.— Jb. 


ESTOPPEL. See Execurors anp ADMINISTRATORS. 
EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Admissibility of.—Witnesses, particularly parties, should not, as a rule, 
be allowed to testify to secret uncommunicated motives of their own 
conduct, thus: In an action against a safe manufacturer (by a purchaser 
through the agent, who warranted it burglar proof), seeking to recover, 
as part of the damages, a sum of money lost by burglars breaking open 
the safe,—the purchaser cannot be permitted to state that, ‘‘had he (I) 
known the real thickness of the safe, I would not have risked my money 
in it as I did;’ though he may testify that he did not know the real 
thickness until after the safe was broken, and that he confided in the 
agent’s representations; and it is for the jury to draw the inference, 
whether the purchaser would have risked his money in the safe had he 
known its real thickress.— Herring, Farrell & Sherman v. Skaggs, 180. 


2. Same.— Where the plaintiff's possession and the trespass complained of 


were subsequent to his discharge in bankruptcy, and the title of plain- 
tiff is not involved, a plea of his bankruptcy is frivolous; though if the 
title had been involved, and it had become necessary for plaintiff to 
show title in himself at the time of the bankruptcy, the schedules filed 
with the plaintiff’s petition would be relevant evidence to show that the 
premises in dispute, if embraced in them, passed by operation of law 
to another; or, if omitted, to present that fact for the consideration of 
the jury. —Lankford v. Green, 314. 

3. Same.—A judgment in ejectinent, or in the statutory action in the nature 
of ejectment, binds only parties or privies; it is not evidence against 
strangers, and a party in possession at the time of the commencement 
of the suit, who is not made a defendant, is a stranger to the judgment, 
and cannot be affected by it.— Ib 

4. Same; what admissible.—Though a party relying upon a former decree as 
an adjudication of the subject matter, must produce the whole record, 
that the court may be able to construe the decree in the light of all the 
proceedings on which it is founded, yet if the only point of inquiry is 
the existence of the decree, an exemplification of the decree alone is 
sufficient, without proof of the other preceedings — Adams v. Olive, 413. 

5. Same.—A certified transcript from the general land office, showing a se- 
lection of lands for the benefit of a township, under the act of May 20, 
1826, and its approval by the secretary as therein provided, is compe- 
tent evidence to support an action of ejectment by the State, although 
such transcript fails to show on its face that the sixteenth section had 
been disposed of in the township to which the lands were allotted; the 
presumption being that all facts necessary to sustain the action of the 
secretary of the treasury existed; and the papers showing such selection 
being on file in the general land office, a certified transcript by the 
head of that department is admissible.—Sprayberry v The State, 459. 

6. Same.—Where the agent’s authority to warrant a safe as burglar proof, and 
the making of such warranty, are controverted in a suit against the 
principal, the latter may show by the agent that he had no express au- 
thority to make the warranty; and where the agent, pending the nego- 
tiations for the sale, exhibited to the purchaser a descriptive pamphlet, 
with which the agent was furnished, showing what classes of safes were 
and what were not represented as burglar proof, the pamphlet is com- 
petent evidence in behalf of the principal on the issue of warranty vel 
non.— Herring, Furrall & Sherman v, Skaggs, 180. 

7. Same.—In an action to recover damages for the breach of an agreement 
to deliver cotton, in payment of the price of a fertilizer represented to 
be ‘*Sea Fowl Guano,” and greatly beneficial to crops, the defendant 
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resisting recovery on the ground that the article purchased was not 
what he ordered, and was worthless, may testify as to the manner and 
effect of his use of it in the cultivation of the crop.—Claghorn v. 
Lingo, 230. 

Same.—While evidence from parties to a suit, impeaching acts certified 
by an officer of the law, is jealously and carefully scrutinized, it is ad- 
missible to show the falsity of the certificate; and, when full and direct, 
is entitled to the same weight as would be accorded to the testimony of 
any other interested witness.— Barnett v. Proskauer, 486. 

Same.—When there are two causes between the same parties, it is per- 
missible to show, by parol, in which of these causes a decree offered in 
evidence was rendered.— Adams v. Olive, 418. 

Same.—It is permissible for a witness to testify, as a fact, that he is in 
possession of land, and he may also testify that he derived his posses- 
sion from one formerly in possession claiming title to lands.—KHagle & 
Phoenix Manufacturing Co. v. Gibson, 369. 

Same ; what irrelevant.—In an action against a railroad company for kill- 
ing live stock, at a locality not at or near any depot, road-crossing, 
town, or other place where the statute requires the whistle to be blown, 
speed reduced, &c., the inquiry, whether or not the engineer, after hav- 
ing run one or more trips, afterwards, could remember at what points, 
including depots, road-crossings, and towns through which he passed, 
he blew the whistle, rang the bell, &c., is irrelevant.---M. & ©. R. R. 
Uo. v. Lyon, 71. 

Same ; what inadmissible.—A witness who testifies to the receipt of a tele- 
gram from the plaintiff, requesting him to notify the defendant that 
certain cotton was not the property of the shipper, but belonged to 
plaintiff, and that the telegram was sent by a messenger to the business 
house of defendants, cannot be permitted to testify what the messenger 
said, when he returned, as to the delivery of the telegram to the de- 
fendunts, and what they said in reply; this is but hearsay.— Moore & Co. 
v. Robinson, 537. 

Judgment ; what not evidence of.—The record of a judgment recovered 
against the grantor, after his execution of a deed to another, is not evi- 
dence as to such grantee, to show an indebtedness prior to its rendition. 
Donley v Me Kiernan, 3A. 

Laws of sister State; how proved.-Under our .statute (Code of 1876, 
) 3045), a certified transcript of the statutes of o sister State, as depos- 
ited in the office of the Secretary of this State, or the printed volume, 
purporting on its face to be issued by authority of such sister State, is 
sufficient to prove the existence of such statutes. The unwritten law, 
or the judicial decisions of such State, may be proved by the produc- 
tion of the reports of adjudged cases which are recognized in the par- 
ticular State.—Cubbege, Hazelhurst & Co. v. Nupier, 518. 

Entries; what not admissible evidence of a nolle pros.—-An entry on the 
docket of the presiding judge, not showu to be in his own hand-writ- 
ing, is not admissible evidence to show that an indictment had been 
nolle pros’d, and the defendant held to answer, &c.; such entry is, in no 
sense, a record, though it would furnish sufficient basis for making a 
record of the proceedings.—Smith v. The State, 29. 


, 2 
II. Prrary aNnD SFCONDARY. 

Board of Revenue of Montgomery; what best evidence of proceedings of.— 
The ‘*Board of Revenue of Montgomery,” is an inferior jurisdiction, 
required by statute to keep a record of its proceedings, and to appoint 
a clerk, who is keeper of its records. It has authority to hire out con- 
victs sentenced to hard labor; and where a person deduces his authority 
to the custody of a convict from 2 contract with the Board, a transcript 
from its records, duly certified by the clerk, is the best mode of prov- 
ing the exercise of its power.— Tuylor v. The State, 164. 


Ill. BurpEN AND WEIGHT oF PROOF. 
Fore iqn law: how must he pleaded and proved. Where a party rests his 
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right to relief, or his defense, on the statutes of a sister State, the stat- 
ute must be substantially pleaded; a general averment of the existence 
of the statute, and that it confers the right, or authorizes the defense, is 
insufficient, being the statement of the conclusions of the pleader, 
rather than an averment of facts. —Cubbege, Huzelhurst & Co. v. Na- 
pier, 518. 

Payment; who must prove.—A party relying on or pleading payment, 
must prove it. It isa defense peculiarly within his knewledge, and, 
though his adversary, in pleading, may negative it, the negative aver- 
ment is taken as true until he disproves it.— Woljfe v. Nall, 24. 


18 


IV. Jupicran KNowLEDGE. 
19 


Railroad ; ownership of trains running on. —Courts will judicially know 
that, as a general rule, trains running upon a railroad are run, directed, 
and controlled by the owners of the road.—S. & NV. A. R. R. Co. v. Pil- 
green, 305. 

20. Judicial notice; of what not taken.—Courts will not take judicial notice of 

laws of a sister State.— Forsyth v. Preer, Ilges & Co., 443. 


V. OssectTions To EvIvENCE. 


21. Objection to evidence.—When a question is asked a witness, which is not 
objectionable in form, but only because it may elicit illegal evidence, 
the injury is not in allowing the question to be asked; and if illegal 
evidence is contained in the reply, the objection should be made to the 
reply, and the exception directed against the admission of the answer. 
Eagle & Phoenix Mfg Co. v. Gibson, 369. 

. Same ; what objection may properly be made on trial.—Objections, on the 
ground of illegality or irrelevancy, may properly be made pending the 
trial of the cause.—Scolt v. Hodges, 339. 

23. Objection to deposition; when comes too late. —Motion to suppress part of a 
deposition comes too late after the trial has been entered upon, if based 
on the ground that the answers are not responsive to the questions; be- 
cause, if such objections are sustained, the deposition may be retaken 
and the facts proved lawfully. Such objection should be made before 
the trial is commenced.— Moore & Co. v. Robinson, 53. 


V{. Presumptions. See Error anp AprpEAL--CONVEYANCE 
VIL. Wrrness, coMPETENCY oF. See WITNESS. 
EXECUTION. 


1. Execution; purchaser at sale under; what acquires.—The purchaser of 
property, real or personal, at execution sale, acquires no other or greater 
interest therein than was possessed by the execution debtor at the time 
of the sale.—Lovelace v. Webb, 271. 

9. Equity of rede mption of lands: what purchase r of, at execution sale, acquires. 
Prior to the Code of 1852, an equality of redemption in lands was not 
the subject of a levy and sale under execution at law; and, under the 
present statutes, the purchaser of such equity at execution sale acquires 
no greater interest than the debtor, and 1s subrogated to all the rights, 
and subject to all the disabilities of the judgment debtor.— 1b. 

3. Execution; what sufficient application for issue of.—An oral or verbal appli- 
cation to the clerk of the court in which a judgment has been rendered, 
to issue an «lias or pluries execution for its satisfaction, is sufficient, if 
he does not then require a written demand. —Steele v. Thompson, 323. 

4. What not sufficient excuse for failure to issue.—Where such application is 
made by one claiming to be the assignee of the judgment, his agent or 
attorney, the clerk, if he deem it necessary for his own protection, may 
require evidence of the assignment, or of the authority of the person 
making the demand; failing to do so then, he cannot afterwards set up 
the failure to offer such proof, to relieve himself and sureties upon his 
official bond from liability for damages which the assignee sustained, 
from the failure to comply with the demand.—/h 
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EXECUTORS AND ADMINISTRATORS. 


1, Declaration of insolvency; effect of —A declaration of insolvency of an es- 
tate by the Probate Court, upon an administrator’s report of its insol- 
vency, does not ipso facto terminate his authority; and if he continues 
to administer the estate afterwards, the creditors not having elected or 
the court appointed another in his stead, his acts are valid, and the 
sureties on his official bond remain bound, as much so as if the estate 
had not been declared insolvent.— Clay v. Gurley, 14. 

2. Heir; what not evidence against in proceeding to subject land descended to 
payment of ancestor’s debt.—There is no such privity between the per- 
sonal representative and the heir, as renders a judgment against the 
former evidence against the latter, in a proceeding to subject lands de- 
scended to the payment of a debt of their ancestor.—Lehman Bro’s v. 
Bradley, 31. 

3. Removal of administrator ; what does not justify.—The fact that the interest 
of distributees conflict, and that the principal or residuary legatee 
stands in the attitude of adversary to pecuniary or demonstrative leg- 
atees, or to specific devisees, does not deprive the next of kin, or the 
residuary legatee, of priority of right te administration; and such an- 
tagonisms of themselves, in the absence of misconduct, cannot justify 
the removal of the administrator.— Randle v. Carter, 95. 


See Estates oF DECEDENTS, 1, 2, 3--FRAUDULENT CONVEYANCES, 2. 


EXEMPT PROPERTY. 

1. Exemption; how can not be defeated.—When exempt property claimed as 
such, is sold under execution against the owner, who thereon obtains 
judgment against the sheriff, and those indemnifying him for a conver- 
sion, the defendants can not set-off against it, under the provisions of 
section 2993 of the Code, a judgment in their favor in the same court, 
against the owner of such exempt property ; for if this were allowed, a 
creditor withéut right to subject such exempt property could do so in 
fact, and devote the proceeds of the sale to the payment of the debt, 
overruling the constitution and statutes, and escaping liability therefor, 
by the machinery of a set-off.— Ze parte Hunt & Tally, 1. 

4 Exemption to widow ; what she may claim as. —Under the act of April 23, 
i873, regarding exemptions, the widow, upon the death of the husband, 
has the same unqualified right which he had to select, in addition to 
the property specifically exempt, any other property, so long as it does 
not exceed one thousand dollars in value ; and she may select money on 
hand at the husband’s death, or choses in action due him, and when thus 
selected, the personal representative must turn such property over to 
her.—-Darden, Adim’r, v. Reese, 34. 

3. Same; what does not diminish.--It is now settled that the exemptions 
which this statute allows the widow from her husband’s estate, are not 
to be diminished, because she owns a statutory separate estate—Jb. 

4. Same: what order to sell lands claimed should contain.— When the debtor 
claims as a homestead more than he is entitled to, the court should 
compel him to select the amount he is entitled to claim, and order a sale 
of the balance, and an order to sell the whole tract, except the home- 
stead of the proper amount, without specifying what lands shall consti- 
tute such homestead, is erroneous. —Ilardy v. Sulzbacher & Bro. 44. 

5. Exemptions; what affidavit claiming should show.—As the right of exemp- 
tion is governed by the law in force when the debt was contracted, a 
claim of exemption, under the constitution of 1868, against process 
issued on a judgment rendered since then, on a debt which may have 
been contracted before the adoption of that constitution, should state 
with certainty when the debt was contracted, that the court may deter- 
mine whether the debtor is entitled to the exemption claimed.— Ran- 
dolph v. Little, 397. 

6. Hlomestead; exemption of, as to debts contracted in 1866, —The act of April 
23, 1873, repealed all prior exemption laws as to debts contracted prior 
to the constitution of 1868, and the result was there was no law of force 
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EXEMPT PROPERTY — Continued. 


in April, 1875, which allowed the heads of families any exemption of a 
homestead, as to a debt contracted prior to the adoption of the consti- 
tution of 1868.—Junkins v. Lovelace, 271. 


7. Homestead; what valid mortgage of. —Prior to the enactment of a statute, 


9. 


prescribing any particular mode in which the wife’s concurrence in a 
mortgage of the homestead should be expressed, if a wife joined with 
her husband in executing the conveyance, and it was acknowiedged be- 
fore and certified by a proper officer, the constitutional requisition of 
the voluntary signature and assent of the wife was satisfied. — Forsyth et 
al. v. Preer, Ingles & Co. 443. 

Entry of, from United States ; what insufficient to secure title. —Under the re- 
vised statutes of the United States, (§ 2289, Ed. 1875,) title to land en- 
tered at a reduced rate for a homestead, cannot vest until final certifi- 
cate, after proof of occupation for the prescribed period, and non-alien- 
ation during that time. One who merely entered lands and paid en- 
trance fees for a homestead, without residing thereon or cultivating it 
for the period prescribed, and during that time alienated it, could not 
acquire any title. —Lindsey v. Veasy, 421. 

Exemption of homestead ; amount of in 1871.—There was no law of force 
applicable to homestead exemptions against debts contracted in 1871, 
except the constitution of 1868, which exempted eighty acres as a home- 
stead, and no more.— Hardy v. Sulzbacher & Bro 44. 


FACTOR. See Payment, 2. 


FRAUD AND FRAUDULENT CONVEYANCES. 


2. 


3. 


4 


Fraudulent conveyance ; jurisdiction of equity to relieve against.—A court of 
equity has original jurisdiction to relieve against conveyances obtained 
by frand, or undue influence ; and it is no objection that, in the partic- 
ular case, there may be a concurrent remedy at law.— Waddell, Adm’r, 
v0 Lanier, 347. 

Same; right of administrator to assail,—The administrator has such a right 
in the lands of his intestate, as will enable him to maintain a bill in 
equity for the cancellation of a conveyance of the lands obtained by 
fraud, the heirs being made parties —Jb. 

Conveyance ; what presumptively fraudulent.—Where the grantorand grantee 
sustain relations of trust and confidence, such as principal and agent 
and the like, any transaction between them will be narrowly watched 
and closely scrutinized by a court of equity, and relief will be granted 
against contracts entered into between them, unless the party claiming 
the benefit of the contract shows by clear and convincing proof that he 
acted with perfect good faith. and did not abuse or betray the confi- 
dence reposed in him; and where the donee is of superior mental ca- 
pacity, or the donor of weak or feeble intellect, the presumption of fraud 
will require stronger evidence to remove it.— Jb. 

Conveyance; what fraudulent.—In this case the court holds that the fol- 
lowing facts justity a decree of cancellation: In 1867, the husband of 
intestate deeded to her his entire estate, real and personal, and died in 
1870. They had no lineal descendants. Twelve days after his deatb, 
she executed to Lanier an unqualified power of attorney to transact her 
business, discharging at the same time a person who had acted as agent 
for her husband in his lifetime, and for her up to that time. The ap- 
pellee, Lanier, was indebted to her husband in his litetime and the in- 
debtedness was transferred to her. The intestate of appellant was near 
ninety years of age, partially paralyzed, her mind enfeebled and her 
body diseased. Shortly after the execution of the power of attorney, 
Lanier removed her to his house, ana he and his family paid great at- 
tention to her. While sustaining these relations, a deed is executed 
which conveys to Lanier all the property of intestate, upon a purely vol- 
untary consideration. This deed is prepared by an attorney, at the re- 
quest of Lanier, who at the same time directs the preparation of an ob- 
ligation to support intestate during her life ; but it is not shown whether 
this obligation was ever executed or not, Sronz, J., dissented. —Jb. 
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5. Deeds; what fraudulent and void as to existing creditors.—A mortgage by a 
father to his son, to securea promissory note, contained the following 
clause: ‘If I fail to pay or cause to be paid said note, with interest 
from date, then, after my death and the death of my wife, Mary Rob- 
bins, and not till then, the said Solomon Robbins, Jr., (the son,) is au- 
thorized to seize and sell,” &c. Subsequently the father and his wife 
make a deed of the same lands to their daughter and her husband, 
which recites that its consideration is, ‘‘ First, that the said Kate Gray- 
son (the daughter) and her said husband are to pay, discharge and sat- 
isfy, on or before the same becomes due and payable, a certain debt to 
my son . . . particularly described in a mortgage deed executed 
by me to my son to secure the payment thereof, which mortgage deed 
was executed by me about the 5th day of November, 1867. . . . + 
Second, that the said Kate Grayson and her said husband, also, to pay 
to me or my order, or for my use and benefit during my life, or to my 
legal representatives after my death, the balance remaining due of said 
sum of two thousand dollars, purchase-money, after deducting the sum 
by them paid and expended for the satisfaction of said mortgage debt 
due to my son. Fourth, that the said Kate Grayson and husband are 
to suffer me and my said wife, mother of said Kate, to reside with 
them, as they are now doing, upon said premises, or elsewhere, as may 
be agreed upon by the parties, for and during the natural life of myself 
and my said wife, or either of us; and the said Kate Grayson and her 
said husband are to feside with me and my said wife, giving to us their 
society and sympathy, and contributing from the proceeds of said lands 
whatever our necessities, comforts and conveniences may reasonably re- 
quire, during the life of myself and of my said wife.” Grayson and wife 
were in possession of the premises under the deed. Held: 

1. That where the deed to Grayson and wife was attacked for fraud, by 
a creditor of the grantor, the mortgage to the son was competent evi- 
dence to show fraud. . 

2. That both the mortgage to the son and the deed to the daughterand 
her husband were fraudulent and void as to existing creditors of the 
grantor, without regard to the intention with which they were executed, 
and can furnish no defense to an action of ejectment brought by a-pur- 
chaser of the lands, under an execution sale, to enforce the payment of 
. debt arising prior to the execution of the deeds. —Sandlin et al. v. Rob- 
bins, 479. 

6, Conreyance; who can assail.—To entitle a party to assail and avoid a con- 

veyance, on the ground that it is fraudulent as to creditors, complain- 

| ant must show, among other things, that he was a creditor of the 

a at or before the making of the conveyance.—Donley v. Mc- 

| Liernan. 

7. Fraudulent conveyance; what creditor need not do, to assail.—A creditor 

| having a pledge for the payment of a debt, is not bound, if he assails as 
fraudulent a subsequent conveyance by the debtor to other creditors, or 

asserts that it is a general assignment, in the benefits of which he, and 

| all other creditors, are entitled to participate, to offer to relinquish the 
pledge, or to bring it in as a contribution to a common fund, for the 

equal benefit of the fraudulent donee and himself, or that other just 

f | creditors shall share in it.—Ala. Warehouse (Co. v. Jones, 550. 

8. Fraud; action for.—To constitute a fraud, in case of a safe sold by an 
agent as burglar proof, which will authorize a recovery for the value of 
articles lost in the safe, there must be something more than the mere 
assertion that the safe was burglar proof; there must have been an as- 
sertion as a fact, of that which the seller knew to be false ; or a reckless 
affirmation that the safe was burglar proof, when the seller did not 
know whether the assertion was true or false; or a knowledge on the 
part of the seller that the safe was not burglar proof, and a failure to 
communicate that knowledge, when the seller knew the purchaser was 
contracting for the safe as burglar proof, and the purchaser, trusting to 


(42) 
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these representations, must have been deceived by them.— Herring, 
Farrell & Sherman v. Skaggs, 181. 

9. Fraud; how may be shown.—Where the false representation imputed to 
the vendor of a patent right to use a certain process of tanning, consists 
of the statement that leather tanned by the process was as durable as 
leather tanned with bark, its falsity may properly be shown by the evi- 
dence of persons who have tested the durability of leather tanned by it. 
Nelson v. Wood, 175. 


FRAUDS, STATUTE OF. 


1. Code, § 2199 of, construed. —Under our present statute (Code, § 2199,) and 
since the Code of 1852,-a trust in lands, not arising by implication or 
construction of law, can not be established by parol; but must be created 
by instrument in writing.— Patton v. Beecher, 579. 

2. Same.—An express trust, that a grantee of lands, conveyed by deed abso- 
lute, expressing on its face a pecuniary consideration, shall hold for the 
use of the grantor and reconvey to her on request, can not be created 
by parol ; and in the absence of clear evidence of fraud, imposition or 
mistake, at the time of the execution of the conveyance, the grantee’s re- 
pudiation of the verbal promise to hold for the use of the grantor, and 
to reconvey, is not a frand against which a court of equity can relieve. 


3. Contract; what does not forbid rescision of. —A -vendee imposed on by the 
fraud of a vendor, may repudiate the contract of purchase, upon its dis- 
covery, and recover back the consideration paid ; and the fact that the 
contract of sale is in writing, will not prevent the admission of parol 
evidence of the fraud or misrepresentation. — Nelson v. Wood, 475. 


GARNISHMENT. 


1. Code of 1876 ; § 3302 construed. —Under section 3302 of the Code of 1876, 
the plaintiff in a garnishment suit has the right to contest with a trans- 
feree of the judgment debtor, the right to the money sought to be gar- 
nished ; and when proper proceedings to this end are taken by the gar- 
nisbing creditor, the garnishee must hold the money until such contest 
is decided, and any subsequent disposition of it, by him, is at his peril. 
Saller, Lewin & Co. v. Insurance Co., 221. 

. Garnishment ; what judgment proper in. —Where the garnishing creditor 
has taken proper steps to contest with a transferee of the judgment 
debtor, the right to the fund sought to be subjected’ to garnishment, and 
the transferee, after proper notice, fails to appear and propound his 
elaim, judgment should be rendered against the garnishee for the 
amount admitted in his answer.—/b 

3. Garnishment ; claimant in, how must establish claim.—Vhe claimant of a 

debt sought to be subjected by garnishment, can not take advantage of 
irregularities in the process, or avail himself of the rights of others, 
with which he does not connect himself, though paramount to the claim 
of the garnishing creditor; but must rely on the strength of his own 
claim, the burden of establishing it resting on him. —Clark & Coleman 
v. Few, 243. 

4. Garnishment ; what garnishing creditor may show.—Where the claimant of 
the fund is entitled only to the individual property of the debtor, the 
garnishing creditor may show, by parol, that although the debt is evi- 
denced by judgment against the garnishee in favor of the debtor indi- 
vidually, the debt was in fact the property of a partnership, and held 
by the defendant in trust.—Jb. 

Garnishment ; main enquiry in.—In garnishment suits, the main enquiry 
is whether the garnishee is indebted to the debtor in such form as that 
the debt can be condemned to the satisfaction of the plaintiff's judg- 
ment; if there be an indebtedness liable to condemnation, there should 
be a judgment in favor of the judgment or attaching creditor against 
the garnishee ; if there be no indebtedness, or such indebtedness as can 


bw 


e 

















INDEX. 635 
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not be condemned, judgment should be rendered discharging the gar- 

nishee.— Randolph v. Little, 396. 

Garnishment ; exemption as to debt sought to be subjected; when lost.—A 
claim or demand sought to be subjected by garnishment, may be the 
subject of a valid claim of exemption by the judgment debtor ; but if 
he delays to assert it until after judgment in favor of the attaching or 
garnishing creditor against the garnishee, the exemption is lost and can 
not afterwards be asserted. (Overruling Webb v. Edwards, 46 Ala. 16,) 
Ib. 

7. Order ; what void.—After judgment in favor of the garnishing creditor 
against the garnishee, the court has no authority to entertain the origi- 
nal debtor’s claim of exemption, and direct the sheriff to pay over the 
money collected on the judgment to him ; such an order is void. —Jb. 

8. Garnishment; what judgment in, irreqular.—A judgment against the gar- 
nishee for the amount of the original recovery against the judgment 
debtor, and also for ‘‘ all costs of the original proceedings,” &c., is in- 
formal, in that it does not set forth in numero, in the judgment of con- 
demnation, the amount of such costs, and fails to give the garnishee 
authoritative evidence of the amount of credit he is entitled to claim of 
the judgment debtor. This, however, is but a clerical error, which 
will be corrected on motion in the court below, or in this court if the 
record furnishes sufficient data.— Jb. 

9. Same; what judgment not informal.—The judgment in the garnishment, 
however, is not informal, because it fails to set forth in numero the 
amount of costs adjudged in that proceeding. The costs are not taxed 
until after the judgment is rendered, and the garnishee is not entitled, 
as of course, to credit for all the costs of the proceedings ; for they may 
have been increased or incurred by his own fault, in which event he 
can not claim credit as to such costs. —Jb. 

10. Garnishment ; when title of transferee of negotiable paper sought to be sub- 
jected, superior to lien of —Where the debt sought to be garnished is evi- 
denced by negdtiable paper, payable to the order of the makers, and by 
them endorsed in blank, which, at the time of the service of the gar- 
nishment, is in the hands of the judgment debtor, a transfer of such 
paper by the judgment debtor after the service of the writ to a third 
party, if made upon a valuable consideration, and without notice, be- 
fore the maturity of the paper, clothes the transferee with a title supe- 
rior to any right of the plaintiffs acquired by the issuance of the writ ; 
the doctrine of lis pendens has no application to such a case.—Muyberry 
& (o. v. Morris, 113. 


o> 
** 


GUARDIAN AND WARD. 


1. Guardian; power of, over choses in action belonging to ward.—A guardian 
has the same power as an executor, with respect to choses in action 
coming into his hands for administration, and may, if circumstances 
render it proper, to save the ward from loss, accept property, real or 
personal, in: payment of a judgment in his favor ; and those acting with 
him in good faith in that respect, are discharged as fully as if payment 
had been made in money, though if the propriety of the guardian’s ac- 
tion is questioned, the burden rests on the guardian to show the exis- 
tence of the circumstances which vindicate his conduct.—Mason v. 
Buchanan, 110. 

2. Uredit ; what improperly allowed.—When a guardian having two judgments 
in favor of his wards, against the same person, accepts a conveyance of 
jands, of value less than the amount of the two judgments, from such 
person as payment to the extent of the consideration expressed in the 
deed, it is error to allow the guardian full credit for the amount on one 
of the judgments only, in the absence of proof showing that the con- 
veyance was accepted solely in satisfaction of such judgment.—1b. 

3. Guardian; for what not chargeable.—In this case, the court reaffirms, and 
declines to depart from the rule declared in numerous decisions, that 
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GUARDIAN AND WARD— Continued. 


an executor, or administrator, or guardian (not a mere agent or attor- 
ney), who, in good faith and in the exercise of reasonable diligence, 
during the war, in the regular administration of the trust, received, in 
satisfaction of debts due him in his representative capacity, Confederate 
treasury notes, while they were the circulating medium and generally 
received in payment of debts and in the transaction of business, is not 
chargeable, because the results of the war rendered them worthless. 
Anderson v. Wynne, 329. 


HABEAS CORPUS. 


1. Habeas corpus, stutules concerning construed.—Our statutes regulating the 


2. 


3e 


4. 


5. 


writ of habeas corpus, are not to be regarded as taking away the com- 
mon law jurisdiction of courts to employ the writ to bring before them 
the body of a person illegally imprisoned ; and where the imprisonment 
is under legal process, or judgment of an inferior court, to award a 
writ of certiorari removing the record ; and when the writ is thus issued 
the proceeding is in its nature appellate, and there may be any inquiry 
into the regularity of the process, judgment or sentence.— Kirby v. 
The Siate, 51. 

Same. — When, however, the writ is sued out under the statutes, before a 
single magistrate upon whom they confer the jurisdiction to be exer- 
cised in vacation, the proceeding is not in its nature appellate, but 
rather original ; and the process or sentence being drawn in question 
collaterally, illegality only, and not error or irregularity can be inquired 
into, and illegality not being shown, the prisoner can not be discharged, 
however gross the error or irregularity. — 1b. 

Illegal imprisonment; what is.—Where the prisoner is sentenced to hard 
labor for the county, a reasonable length of time, depending upon the 
circumstances of the particular case, must be allowed for his delivery 
to the proper authority, whose duty it is to carry out the sentence; and 
during this interval of time, it is the duty of the sheriff to confine the 
prisoner in the county jail. If, after such reasonable time, the sheriff 
still detains the prisoner in the county jail, the imprisonment, though 
lawful in its inception, becomes illegal, and the sheriff, ceasing to be 
the person authorized by law to detain the convict, he may be discharged 
on habeas corpus.—Ib., 

Same.— Prisoner was indicted for grand larceny, and the jury, by their 
verdict, found him guilty of petit larceny, though they assessed the 
value of the articles stolen at a sum, the felonious taking of which con- 
stitutes grand larceny, and assessed a fine. The court, however, passed 
sentence on the verdict, sentencing the prisoner to hard labor for the coun- 
ty, at its August term, 1878. The commissioners court failed to establish 
any system of hard labor, and the sheriff still held the defendant in 
custody; when, on the 27th day of December, 1878, the prisoner made 
application, in vacation, to a circuit judge for habeas corpus, who re- 
fused to discharge the convict, and remanded him to the custody of the 
sheriff. Held: . . 

1. Onsnch an application, inquiry could not be made whether the 
findings were consistent, or whether the circuit court should have passed 
sentence on the verdict. 

2. The delays between the sentence and the delivery of a prisoner 
to the proper authorities, to be put to hard labor for the county, was 
unreasonable; and the sheriff had no authority to detain him under the 
sentence. 

3. There being no authority to substitute imprisonment in jail for 
the sentence to hard labor, and the commissioners court having failed, 
for an unreasonable time after sentence, to establish a system of hard 
labor, the convict was entitled to his discharge.—Jb. 

Habeas corpus; when lies to obtain discharge on conviction for violation of 
municipal by-law.—The authorities of 2 town incorporated under the 
provisions of the Code, (Chap. I, Title 14, Part 1, Code of 1876,) have 
no authority, upon conviction for breach of their by-laws and ordinan- 
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ces, to punish the offender by imprisonment, except in cases of a ‘‘ breach 

of the peace or disorderly conduct ;” in other cases, the punishment 

must be a fine, and upon default of payment, the offender may be sen- 
tenced to ‘‘hard labor on the streets of the town, for a period not ex- 

ceeding thirty days ;- and a sentence upon conviction of a breach of a 

by-law or ordinance of such town, (other than those relating to breaches 

ot the peace or disorderly conduct,) or a warrant or mitlimus based on 
such sentence, which directs the marshal to take the offender ‘“‘in cus- 
tody and detain him until fine and costs are fully paid,” is without 
warrant of law, in that it inflicts ‘‘imprisonment,” when the charter 
provides “hard labor,” and is also indefinite in duration, whereas the 

law limits it to a period not exceeding thirty days. —x parte Moore, 471. 

Habeas corpus ; when should be granted.—One detained under such sent- 

ence, or a mittimus based on it, is entitled to a discharge on habeas cor- 

pus.—Ib. 

. Habeas corpus; what not proper remedy for.-Habeas corpus will not lie to 
correct errors or irregularities in the judgments of courts. The judg- 
ment must be void, not merely voidable ; it must be a usurpation or 
excess of jurisdiction to entitle the prisoner to the writ.—Zx parte Sim- 
mons, 416. 

8. Sentence; what irregular, but not void.—Although under section 4450 of 
the Code of 1876, a sentence on conviction for burglary, to hard labor 
for the county for a period exceeding two years is irregular, and would 
be reversed on appeal or writ of error, it 1s not void ora nullity, and 
does not entitle the prisoner to a discharge on habeas corpus.—Ib. 


o 


~1 


HOMESTEAD. See Exempt Property. 


HUSBAND AND WIFE. 


1. Equitable separate estate; what creates.—A deed to a wife which conveys 
property directly to her, for her ‘sole and proper use, benefit and behoof,” 
creates in her an equitable separate estate, which she may bind by her 
contracts, or alien in any manner she sees fit.— Miller v. Voss, Taylor «& 
Co. 122. 

2. Personalty belonging to wife ; what not pass title to.—A sale of personalty of 
the statutory estate of the wife by her and her husband, the instrument 
not being attested by any witness or acknowledged, will not pass her 
title in the thing sold.— Keiser v. Baldww, 526. 

3. Statutory separate estate ; validity of mortgage of.—A married woman can 
not make a valid mortgage of her statutory separate estate to secure a 
debt of any description.— Gans v. Wiiliams, 41. 

4. Same; what part of.—The natural increase of domestic animals, forming 
part of the corpus of the statutory separate estate of a married woman, 
is the property of the wife; and a mortgage of the progeny made by 
husband and wife, passes no title to the mortgagee, and will not defeat 
detinue by the wife for its recovery.—TIb. 

5. Statutory sepurate estate; what conveyance of, inoperative.—The statutory 
separate estate of the wife may be sold by the husband and wife jointly, 
in the mode prescribed by the statute; but neither one nor both can 
pledge or mortgage it. The only power conferred by law is to sell, and 
this power is strictly and narrowly enubling.—Shulman, Goelter & Weit 
v. Fitzpatrick, 571. 

6. Same ; incidents of husband's trusteeship of.—The husband must apply the 
income of the wife’s property to the maintenance of the family, and if 
he fails in this duty he may be removed from the trusteeship, and in 
such case the wife will have the same control over her estate, and the 
rents, issues and profits thereof, as if she were a femme sole; and her 
power of disposition is akin to, and as great as that which she could 
have in a court of equity over her equitable separate estate, and she 
may pledge or mortgage it. 

Husband ; removal of from trusteeship.—Where a decree on a bill filed by 
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10. 


11, 


12. 


13. 


14. 


15. 


the wife against the husband—alleging the receipt of the corpus of her 
statutory separate estate, and praying that he be decreed to have no 
further control over her estate, and that she may be invested with the 
rights of a femme sole as to such property—declares her entitled to the 
relief prayed, ascertains the amount due the wife, and directs the issu- 
ance of execution against the husband for the amount thus ascertained, 
and is silent as to whether the husband is removed or not, such decree 
does not remove the husband from his trusteeship or clothe the wife 
with the rights of a femme sole as to her separate property. — 1b. 


. Statutory separate estate of wife; mode of enforcing liability of, for necessaries. 
ry Rt ; 2 ) 
i 


The liability of the statutory estate of the wife for necessaries, is the 
creature of statutes, which provide not only its extent, but the mode of 
its enforcement, and they authorize a sale of the wife’s estate only after 
personal notice to the wife, as provided in the statute.—Cauly v. Blue, 
77 


Same; jurisdiction to order aule of, how acquired.—The jurisdiction of the 
court to order such sale, though the proceeding has many of the charac- 
teristics of a proceeding in rem, is acquired by personal notice to the 
wife, and not by the seizure of her estate ; and a levy of attachment on 
her estate is not notice to her, either actual or constructive, in the mode 
provided by statute.—Jb. 

Same; what judgment does not authorize sale of.—A jndgment rendered by 
default, without personal nctice to the wife, on a levy of an attachment 
on her statutory estate, is void as to her, so far as it condemns her stat- 
utory estate, and a purchaser at the sale under it acquires no title, and 
can not maintain ejectment.— 1b. 

Statutory separate estate; what within husband’s power of investment.—A pur- 
chase of land by husband and wife, the latter having a statutory separ- 
ate estate, in the name and for the use of the wife, is not without the 
scope of the husband’s power of investment over such estate ; and if the 
purchase money be not paid, the vendor has a lien, which may be en- 
forced by a sale of such lands ; and the wife is not eutitled to be first 
reimbursed out of the proceeds, the monies of her statutory separate 
estate used in making part payment of the purchase money. — Norman 
v. Harrington, 107. 

Code of 1876, § 3440 construed.—Under section 3440 of the Code of 1876, 
the husband of a married woman may contract for the erection or repair 
of buildings situated on lands forming part of her separate estate, and 
the lien of a mechanic or material man for work done or material fur- 
nished in the erection of such building, attaches to the property, with- 
out the participation of the wife in the making of the contract,—Zr 

_ Schmidt & Smith, 252. 

Judgment ; what proper in such a case.—Where the plea only puts in issue 
the right of the husband to make the contract under which the work is 
done, and material furnished, and the jury find a general verdict for the 
plaintiff, the court should enter judgment declaring a lien and providing 
for its enforcement.— 1b. 

Equitable separate estate; what necessary to create.—In order to create an 
equitable separate estate in a married woman, though no particular 
form of words is necessary, it must appear from the instrument and all 
the circumstances disclosed in it, that there is a clear and plain inten- 
tion that the marital rights of the husband shall not attach, and that 
the wife should hold and enjoy, free and independent of them.— Hooks 
v. Brown, 258. 

Separate estates of married women; statutes concerning, to what relate. —The 
statutes concerning the separate estates of married women do not refer 
to or affect separate estates created by contract, gift, or conveyance for 
their use, and operate only on estates made separate by operation of law, 
not limited expressly to the separate use of the wife.—Jb. 


16. Equitable separate estate ; what devise creates.—A devise to the wife for life, 


with remainder on her death to her children, born of her marriage with 
her then husband, and which vests the legal title in the husband as trus 
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tee, declaring that the property devised shall not be subject to his debt:s 
directing him to appropriate the rents, profits, and interest, for the use 
and benefit of his wife and children, and clothing him with power to sell 
and convey the lands, whenever he may think it to the advantage and 
best interest of his wife and children, and to reinvest the proceeds, cre- 
ates in the wife an equitable separate estate. —Jb. 

17. Same; power of married woman to bind.—Unless specially restrained by 
the instrument creating it, a femme covert may bind her equitable sep- 
arate estate by any contract, to the same extent as if she were a femme 
sole, and a court of equity will subject the property to the satisfaction 
of any lawful contract she may make.—-Jb. 

18, Statutory separate estate of wife; tenure and incidents of.—Under our statutes 
the separate estate of the wife is her property and is not liable for the 
debts of the husband ; it vests in the husband, with the right to manage 
and control and receive the rents, incomes and profits without account- 
ability ; but these rents and profits are not liable for his debts. Either 
husband or wife, by purchasing articles of comfort and support for the 
family, and for the tuition of the wife’s children, suitable to their de- 
gree and condition in life, may make the corpus of the wife’s estate lia- 
ble therefor ; but beyond this, neither husband or wife can make such 
estate liable for any debt.— Lee et al. v. Tannenbaum, 501. 

19, Slatulory separate estate of wife ; rents, incomes and profits of ; how husband 
takes.—The rents and profits ot the wife’s estate pass to the husband as 
trustee, and they are thus bestowed in confidence that he will use them 
for the support of the family ; but this is only a moral duty, to the per- 
formance of which he cannot be compelled by any legal remedies, 
though he might be removed from the trust for a clear violation of this 
duty, in which event the wife would, as to such estate, be reinvested 
with all the rights of a femme sole.—Ib. 

20. Sume; what proper application of.—The payment by the husband out of 
the rents, incomes and profits of the wife’s estate, derived from the cul- 
tivation of her plantation, of a debt for supplies, which were necessary 
and which had been used in the production of a crop, is not a breach of 
the duty resting on him to apply the proceeds of her estate to the sup- 
port of the family.—J®. 

21. Statutory estate of wife; for what liable.—Where the husband has an ac- 
count with a merchant, running through several years, some of the 
items of which render the estate of the wife liable for their payment, 
and others impose no liability on her estate, and the husband each year 
makes payments with the rents of her estate, directing the payments of 
each year to be applied to the account of the year in which they are 
made,—such payment extinguishes so much of the debt as was first in- 
curred, without regard to the class of articles of which it was composed. 
If, of the balance remaining after such payments, any part is composed 
of articles for the support and maintenance of the family, the corpus of 
the wife’s estate is hable for the amount of such necessaries, and may 
be sold to enforce payment. —Ib. 

22. Wife's separate estate; what decree subjects.—A decree of the Chancery 
Court, appropriating moneys, srising from a sale of lands of the sepa- 
rate estate of a married woman, under a former decree in the cause, 
which had been reversed, is a decree ‘‘subjecting to sale” the separate 
estate of a married woman, as much as if the court had ordered a sale 
of the lands themselves.— Ware v. McDonald, 81. 

23. Code of 1876, § 3930 construed.—The fact that a married woman is ‘‘a free 
dealer,” and authorized to contract as a femme sole, will not exclude her 
from the benefits of the statute (Code, § 3930,) authorizing married wo- 
men to appeal from decrees or judgments subjecting their separate 
estates, without giving security for costs. —Jb. 

24. Witness ; who incompetent.—The husband ofa woman, jointly indicted with 
her paramour for living in adultery, is incompetent to testify against 
either of them on their trial for that offense —Cotton v. The State, 13. 


See Exempt Property, 2, 3, 7, 
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INJUNCTION. See Taxes, 


FNQUISITION OF LUNACY. 


1. Lunacy; inquisition of ; what void.—An inquisition of lunacy had without 
personal notice to the alleged non compos is void; and so also the appoint- 
ment by the Probate Court of a guardian for said lunatic, and the pro- 
ceedings had by such guardian for a sale of lands belonging to said 
lunatic.— Molton v. Henderson, 426. 


INTEREST. : 


1. Interest ; when recoverable.—Interest is not recoverable on a debt due by 
a citizen of one State to a citizen of another State, during the period 
their respective countries are at war, as all unlicensed intercourse be- 
tween them is forbidden ; but where the payee of a note and the sureties 
thereon are residents of the same country, they may lawfully make pay- 
ment and stop interest ; and they are liable accordingly in a suit against 
them, though, by reason of their principal being an alien enemy of the 
creditor, the latter could not recover interest of the principal in a direct 
suit against him.— Bean, Adm’r, v. Chapman, 58. . 

2. Same.—In such a case the law reduces the principal’s liability, without 
the fault or procurement of the creditor; and the principal’s defense 
against recovery for interest is a personal defense, not available to the 
surety, unless he also have a personal defense. —Jb. 

3. Interest ; what law governs.——Where interest is expressly or impliedly to 
be paid upon contracts, the law of the place where such contract is 
made, or the law of the place of performance, if such contracts are to 
be performed in a place other than that in which they are made regua- 
lates and controls the rate of interest. —Cubbege, Hazethurst & Co. v. Na- 
pier, 518. 


JUDGMENT. 


1. Judgment ; what questions conclusive of.—Where complainant, being a cor- 
poration, without fraud or collusion, recovers a judgment against a 
debtor on its contract, the judgment determines the validity of the con- 
tract, and the question cannot be reopened, when the creditor gives into 
equity to reach and condemn equitable assets.— Ala. Warehouse Co. v. 
Jones, 550. 


See Estates or Decepents, 6, 9; Execurors AND ADMINISTRATORS, 1, 2; Hus- 
BAND AND Wire, 13 ; EvipEence, 13. 


JURISDICTION. 


1. Jurisdiction of court; when open to-inquiry.—The jurisdiction of a court 
over the subject matter, is at all times open to inquiry, either on appeal 
or when the judgment rendered is collaterally assailed ; and no consent, 
laches, or solicitation of the parties can cure such a defect.— Whorton v. 
Morange, 202. 

2. Settlements of executors ; jurisdiction of probate court over.—As to the settle- 
ment of the accounts of an executor, the jurisdiction of the court of pro- 
bate is purely statutory, and in its exercise the court is regarded as an 
inferior court of limited statutory, not of general jurisdiction.—1b. 

3. Probate judge ; incompetency of, manner in which duties of must be performed 
by register.—When the Probate Judge is incompetent to act in any mat- 
ter of administration, the statute provides that his duties shall be dis- 
charged by the Register in Chancery, who, upon proper certificate, Xc., 
becomes as to such administration Probate Judge pro hee vice, and con- 
tinues such while the disqualification of the judge continues, and 
thereon the jurisdiction of the Probate Judge ceases, and the register 
may appoint an administrator, or make other needful orders; but the 
record of his acts is kept in the Probate Court, the judge of which is 
the custodian of the record, and the proper officer to certify a transcript 
of such proceedings ; the Register in Chancery as such has no authority 
to certify such proceedings. — Bean v. Chapman, 58. 














INDEX. 641 


LANDLORD AND TENANT. 


1. What not denying title of landlord.—Defendants rented lands from plain- 
tiffs for a year, entered into possession, and remained undisturbed, ex- 
ecuting to the plaintiffs, individually, a note, stating that it was given 
for rent of certain described lands. Held: 

Under plea denying plaintiffs’ ownership of the note, the defendants 
might show, by parol, that the plaintiffs had been school trustees of a 
fractional township in which the lands, which were the sixteenth sec- 
tion school lands, were situated, and that before the renting, but un- 
unknown to the parties, who contracted under the common mistake 
that the plaintiffs were still school trustees, the legislature had incor- 
porated the lands into another township, the trustees of which claimed 
the debt; that these facts defeated the plaintiff's right of action, and 
that defendant and plaintiff both acknowledging the township as land- 
lord, defendants, in setting up the defense, were not denying or disput- 
— title of the landlord. (Bricxetn, C. J., dissenting. )--Borland 
v. Box, 87. 


LEGACY. 


1, Legacy; assent to by executor ; how may be shown.—The law does not re- 
quire that the assent of the executor to a legacy be given in any partic- 
ular form; it may be expressed in words, accompanied by a delivery of 
the thing bequeathed, or it may be implied from conduct consistent 
only with an intention to surrender to the legatee the title and control; 
and where the property devised is allowed by the executors to remain in 
the undisturbed possession of the legatee, who is also one of the execu- 
tors, for thirteen years, the presumption of assent will be made. 
Wharton v. Moragne, 202. 


See Wirris—CHANCERY, 
LIEN. See Apvances, 1, 3; Huspanp anp Wire, 12, 13. 
LIMITATION, STATUTE OF. 


1. What possession sufficient to support plea.—An adverse possession, open, 
notorious, accompanied with acts of ownership, bars an action for the 
recovery of lands, without any reference to the bona fides, or color of 
title, under which the adverse holder claims ownership.— Smith v. Rob- 
erts, 83. 

2. What will not stop running of.—When the defendant, or those whose title 
he has, had open, pronounced adverse possession, claiming ownership 
during the life-time of the true owner, his death would not arrest the 
running of the statute of limitations, although his heirs, the plaintiffs 
in this suit, were then infants. — Ib. 

3. When commences to run.— Where the partnership affairs are unsettled on 
a dissolution, and one partner, by written agreement with the other, 
leaves the partnership assets with him to dispose of, whenever he can 
do so at a fair price, a contiauing trust is thereby created, and the bar of 
the statute of limitations will not begin to run against the right to an 
account of the partnership dealings, so long as the parties to whom the 
assets were delivered act under the trust, or admit that it is still contin- 
uing.—Causler v. Wharton, 359. 

4. Same.—In the absence of any evidence of any extrinsic fact, aiding in its 
construction, a writing by which the depositary acknowledges to have 
received a certain number of dollars in gold *‘on deposit, to be paid” 
to the depositor ‘on demand,” will be held not to be a contract of 
bailment, but a loan of money, payable presently or on demand; and 
the statute of limitations will commence to run against it, not from the 
date of the demand, but from the date of the writing.— Wright v. 
Paine, 340. 

. Rexecutor or administrator ; what lapse of time necessary to constitute bar in 
favor of, against distributee.—Under the decisions of this State, the lapse 
of twenty years, during which time there is no acknowledgment by the 
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personal representative of the existence of the trust, will constitute a 
bar to any proceedings, by a legatee or distributee, for a settlement of 
the estate; but this time is to be computed, not from the grant of let- 
ters, but from the period at which the personal representative could 
have been coerced to settlement. — Greenlee v. Greenlee, 335 

6. To whom does not apply.—Suits against a personal representative to com- 
pel a settlement of his trust, are not within the terms or spirit of the 
statute of limitations, and there is no statutory bar to such proceed- 
ings; and the fact that his sureties on his bond are protected by a stat- 
utory limitation, cannot avail the personal representative, who is liable 
to those beneficially interested, independently of his bond.—Jb. 

7. What governs actions on case for injuries caused by erection of dam.—The 
statute of limitations of one year (Code of 1876, § 3231) governs ac- 
tions on the case for damage to riparian lands, caused by the diversion 
of the waters of a stream by the erection of a dam across such stream. 
Eagle & Phoenix M’fg Co. v. Gibson, 370. 

8. What within protection of.—The possession of lands under a conveyance of 
a guardian, made in pursuance of a void decree of the Probate Court 
for their sale, is supported by colot of title, and is adverse, protected by 
the statute of limitations. — Molton v. Henderson, 426. 

9. When begins to run.— Where the legal title to lands resides in trustees, or 
a survivor of them, and such lands are sold by a guardian of the cestui 
que trust, under void proceedings, and the purchaser goes into posses- 
sion, the statute of limitations begins to run from the date of such sale 
and possession under it, and is not suspended by the death of the trus- 
tees, after such possession accrued. — 1b. 

10. Cestui que trust; when barred —Where both the trustee and cestui que trust 
have been out of possession of lands, held adversely to them for the 
length of time necessary to perfect the bar of the statute of limitations, 
the cestui que trust will be barred, even though he was all the time under 
a disability, such as minority, coverture or insanity; and this principle 
applies as well to equitable as to legal interests of the cestui que 
trust.—-Ib. 

11. To what applicable.--A wider operation is given to the statute of limita- 
tions, when applied to adverse possessions, than when applied to con- 
tracts; the latter are not extinguished by it, but the remedies for their 
enforcement are barred, but, as to property, a possession protected by 
the statute ripens into a perfect indefeasible title. —1b. 

12. State; when subject to.—Where the State holds lands as a mere trustee, it 
is subject to the operation of the statute of limitations,—Jb. 


MANDAMUS. 


I. When lies.—Where the register in chancery refuses to make out and send 
up the transcript of the record in a chancery cause on appeal, applica- 
tion should be made to the chancellor, or to this court, for appropriate 
orders to have the transcript sent up; but a circuit judge has no author- 
ity to control the register in the discharge of his duties in reference to 
causes in the Chancery Court, and there is no necessity for a resort to 
mandamus in such case; and if the circuit judge grant the writ in such 
a case, this court, on appeal from the order allowing the mandamus, will 
reverse — Ware v. McDonuld, 81. 

2. When will not lie.—Mandamus will not lie to correct errors in the final 
judgments or decrees of an inferior court; and where the injury sought 
to be redressed consists in the refusal of the lower court to enter proper 
judgment upon the verdict of a jury, the remedy is by appeal, and not 
by mandamus.— Ex parte Schmidt & Smith, 252. 

3. Appeal; when allowance of, compelled by mandamus.—A party against whom 
a decree is rendered, is entitled to an appeal as matter of right; and 
where the appeal is denied, and its allowance is sought to be compelled 

‘ by mandamus, the court, in determining the application, will not look 
to the probable result of the appeal.— Ware v. McDonald, 81. 
4. When will not lie.—While the statute authorizing the garnishee to set up 














INDEX. 643 


MANDAMUS— Continued. 


in his answer the claim of a third person, and providing the mode in 
which such claimant may contest with the plaintiff the right to the 
debt, contemplates that the claimant will appear at the term of the 
court to which he is cited, and then propound his claim, there is noth- 
ing in the terms or purposes of the statute which excludes the power of 
the court to enlarge the time of propounding the claim, or to continue 
the cause, with leave to voted eg the claim at a succeeding term. 
Whether or not this shall be done, must be left to the sound discretion 
of the court, and the exercise of that discretion will not be controlled 
by mandamus.—Ex parte Opdylce, Terry & Steele, 68, 


MECHANIO’S LIEN. See Hussanp anp Wirz, 12, 13. 


MORTGAGE. 


1. Mortgage of chattels; payment of debt secured by ; effect of.—The payment 
of a debt secured by a mortgage of personal chattels, operates as a sat- 
isfaction of the mortgage and extinguishes the title conveyed by the 
mortgage. — Shiver v. Johnson, 37. 

2. Same.—Where, in an action by the mortgagee against the mortgagor to 
recover the mortgaged property, it is shown that the note secured by 
the mortgage was given for money loaned at usurious interest, and the 
mortgagor has paid, or tendered to pay the principal, and brings the 
money into court, a charge that if the jury believe these facts, plaintiff 
was entitled to recover only the costs of the suit, contains no error pre- 
judicial to the plaintiff, and furnishes no ground for a reversal on ap- 
peal by him.—/b. 

3. Mortgage; by what law governed.—Where the mortgagor and mortgagee 
reside in Georgia, and all the transactions between them take place in 
that State, and the mortgage does not designate any particular place of 
payment, the law of that State determines the validity and operation of 
the contract, and such contract will be enforced so fur, and only so far, 
as it is valid under the laws of that State, no matter where the enforce- 
ment is sought, unless it offends the positive law, or violate the public 
policy of the State in which enforcement is sought.—Cubbege, Hazelhurst 
& Co. v. Napier, 518. 

Mortgage ; validity of. —As between the parties to it, whatever might be 
its effect as to third persons, it is not essential to the validity of a mort- 
gage taken to secure a pre-existing debt and future advances also, that 
it should express on its face that it is to operate not only as a security 
for a present debt, but also for advances; nor that the agreement that 
it should have such effect should be in writing.— Forsyth v. Preer, 
lliges & Co. 443. 

5. Note; whai sufficient consideration for.—Where a note is given for an ag- 
gregate sum, including not only a pre-existing debt, but the amount it 
was contemplated the mortgage would advance before the maturity of 
the note, there is not as to such future advances, or the sum intended 
to cover them, any want of consideration for the note, and a mortgage 
given for its security is a valid security for so much as the mortgagee 
advanced.— 1b. 

6. Receiver ; when should not be appointed.—The purchaser at execution sale 
of the equity of redemption in mortgaged lands has no equity, upon 
seeking redemption from the mortgagee, to compel the application of 
personal property embraced in the same mortgage, to the payment of 
the mortgage debt to the exoneration of the land ; and the appointment 
of a receiver to take charge of such personalty, upon bill filed by the 
purchaser to redeem the mortgaged lands, and an order for its sale and 
application of the proceeds to the mortgaged debt in ease of the land, 
are erroneous.—Lovelace v. Webb, 271. 

- Mortgage to secure future advances; what embraces.—A mortgage to secure 
future advances, which, on its face, gives notice as to the extent and 
purpose of the contract, will prevail over the claim of a purchaser at 
execution sale, under a levy made after its execution, although such 
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execution issues on a judgment recovered prior to the execution of the 
mortgage ; and it is not necessary for such mortgage to specify any par- 
ticular or definite sum which it is to secure ; it is sufficient to show a 
contract that it is to stand as security to the mortgagee for such indebt- 
edness as may arise from future transactions with the mortgagor.—Jb. 

8. Advancements by mortgagee to tenants of mortgagor ; right to priority of sat- 
isfaction out of crop grown on.rented premises.—A mortgagee who ad- 
vances to tenants of the mortgagor, and who receives the crops grown 
by such tenants, has the right tou apply such crops to the payment of 
such advances, after paying the rent due, in priority to the debt secured 
by the mortgage.-—b. 

9. Rent of mortgaged premises ; to whom belong.—A mortgagor until the entry 
of the mortgagee, after condition broken, is entitled to the rents of the 
mortgaged premises, unless the mortgagee intercepts them by notice to 
the tenants , and the purchasers of the equity of redemption are entitled 
to rents —s due after their purchase, subject to all equities then ex- 
isting. —1b. 

10. Mortgage; what does not satisfy.—Where the assignee of a mortgage and 
debt secured by it, extends the debt or takes new notes from the mort- 
gagor, this does not extinguish the mortgage, or impair it as a security 
for the new notes, so far as they represent original indebtedness secured. 
Kieser v. Baldwin, 526. 

11. Same.— Where a conveyance by husband and wife of the statutory sepa- 
rate estate of the wife, in satisfaction of notes secured by a valid mort- 
gage on her property, is not sufficient to pass title, because not wit- 
nessed as required by statute, and she repudiates it on that account, the 
mortgage and debt secured by it, are not extinguised, but remain un- 
impaired, though in pursuance of abortive sale, the notes and mortgage 
were surrendered to the mortgagors.— 1b 

12. Mortgage; what valid.—Where the husband, or the wife, with his concur- 
rence, purchases personal property, paying part in cash with money of 
her statutory estate, aud they both execute, cotemporaneously with, and 
as part of the sale, a mortgage on the property purchased, to secure 
notes for the balance of the price, the mortgage is valid, and neither the 
husband nor the wife can repudiate it.— 1b. 

13. Request to satisfy.—Notice, or request, to each of the members of a part- 
nership, who are mortgagees, is not necessary to render them jointly 
liable to the aggrieved party, for the statutory penalty for failure to en- 
ter satisfaction of a mortgage; notice or request to one is notice or re- 
quest to all.— Renfro & Andrews v. Adams, 302. 

14. Mortgage; statutory penalty for failure to enter satisfaction, what nol essential 
to recovery of.—It is not essential to the recovery of the statutory pen- 
alty for failure to enter satisfaction of a mortgage (Code, § 2223,) that 
the mortgagee’s failure should have been wilful or intentional ; although 
not wilful or intentional if it resulted from mere inadvertence, inatten- 
tion or indifference, the penalty is incurred.—1b. 

15. Quere.—Whether a physical or mental incapacity to comply with the re- 
quest would not be a defense.— Jb. 


See Husspanp anD WIFE. 


MUNICIPAL CORPORATION, 


1. Highways in municipal corporations ; jurisdiction over.—When a rural dis- 
trict is made the site of an incorporated town, exclusive jurisdiction 
and authority over the public roads and highways, theretofore existing 
within the corporate limits, pass to the corporate authorities.— McCain 
v. The State, 138. 

2, Same. —It rests within the governmental discretion, confided to the cor- 
‘porate authorities, whether they will use or adopt such highways as 
streets ; they may do so, or may alter or even abolish them as streets, 
as the wants of the community may require ; and not having adopted 
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such highway as a street, or having abolished it as such, they are not 
indictable for failing or refusing to keep it in repair.—Jb. 

3. Municipal corporation organized under Code; powers of.—The authorities 
of a town incorporated under the provisions of the Code, (Chapter I, 
Title 14, Part 1, Code of 1876,) have no authority, upon conviction for 
breach of their by-laws and ordinances, to punish the offender by im- 
prisonment, except in cases of a ‘‘breach of the peace or disorderly con- 
duct ;” in other cases, the punishment must be a fine, and upon default 
of payment, the offender may be sentenced to “hard labor on the streets 
of the town, for a period not exceeding thirty days.”— Hx parte Movre, 
471. 

4, Same; what sentence illegal.—A sentence upon conviction of a breach of a 
by-law or ordinance of such town, [other than those relating to breaches 
of the peace or disorderly conduct,] or a warrant or mitlimus based on 
such sentence, which directs the marsha] to take the offender ‘in cus- 
tody and detain him until fine and costs are fully paid,” is without war- 
rant of law, in that it inflicts ‘‘imprisonment,” when the charter pro- 
vides ‘‘ hard labor,” and is also indefinite in duration, whereas the law 
limits it to a period not exceeding thirty days. —Jb. 

5. Municipal corporation; what will not accomplish dissolhiion.—The mere 
non-user of its powers by a municipal corporation, does not ipso facto 
work its dissolution. It will require a judicial sentence to effect its dis- 
solution. —Jb. 

6. Incorporation; what invalid.—Where a town has been regularly incor- 
porated by act of the legislature, which act is still in force, the Probate 
Judge is without authority, under the provisions of the Code, to grant 
a second charter ; his powers in the prewises are limited to towns not 
already incorporated. Towns cannot have at one and the same time 
two co-existing charters of incorporation.—1b. 

7. Same ; legality of, how cannot be inquired into.—The legality of charters of 
corporations cannot be assailed in a collateral proceeding. Neither can 
one colorably in office, and publicly exercising the functions of a 
municipal officer, be treated as a usurper, and resisted as such. He is 
an officer de facto, and must be submitted to, until displaced by a direct 
proceeding for that purpose.—TJb. 


? 


NATIONAL BANKS. See Taxation. 
NEGLIGENCE. See Ramroaps. 
NOTICE. See Mortaacss, 13. 


OFFICER DE-FACTO. See Municrpat Corporations, 7. 


OFFICIAL BONDS. 


1. Tax collector; when not liable for paying money to treasurer whohad not given 
bond.—-The act to keep in each county a proportionate share of the pub- 
lic school money, approved April 19, 1873, by its second section required 
the tax collector of each county to pay over, at the end of each month, 
to the county treasurer, all poll taxes collected during the month, taking 
the county treasurer’s receipt, or duplicate, approved by the probate 
judge, &c., which shall be received as cash in his settlement with the 
Auditor. The same act, in another section, provided that, before any 
money should be paid to the county treasurer, he should increase his 
bond to such an amount as shall be authorized by the superintendent of 
public instruction. 

The tax collector, as required by the second section of the act, paid 
over to the county treasurer, at the end of each month, the poll taxes 
collected during the month, taking the receipts prescribed by that sec- 
tion, without any knowledge that the treasurer had not increased his 
bond. 
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Held: Although as between the treasurer and the sureties on his gen- 
eral bond, the latter were not liable for payment of poll taxes made to 
the treasurer before increasing his bond, as required by the act, yet the 
failure of the treasurer to give such increased bond, without more, did 
not, proprio vigore, vacate his office, and he still remained an officer de 
jure; and the statute not imposing upon the tax collector the duty of 
ascertaining whether such increased bond had been given, he had the 
right to presume that the authority charged with exacting such bond, 
had properly performed its duty, and in the absence of information to 
the contrary, was discharged by payments of poll taxes made in good 
faith to the county treasurer ; though under the inconsistent provisions 
of the statute, the treasurer, as between himself, his general sureties and 
the State, could not rightfully receive payment of such taxes until he 
had given the increased bond.— Woodall v. Oden, 125. 


2. Bond; what does not invalidate.—Where, because of an administration 


3. 


committed to the sheriff, his bond becomes insufficient surety, and the 
probate judge thereon notifies the commissioners’ court, then in session, 
which required the sheriff to give an additional bond in a penalty larger 
than that of a former bond, the fact that the judge of probate took and 
approved an official bond, reciting the facts, without stating the penalty 
prescribed in said order, and fixed the penalty at a much greater sum 
than that required in the order, will not render the bond invalid.—Bur- 
nett v. Nesmith, 261. 

Bond ; who may sue on.—When an additional bond is required of and ex- 
ecuted by a sheriff, any person aggrieved by his subsequent defaults is 
entitled to sue on either the original or additional bond.—Tb. 


4. Bond of co-execulors ; to whom sureties on, not liable. —Two or more execu- 


5. 


tors or administrators entering into a joint bond for the faithful per- 
formance of their duties, are liable for the acts and defaults of each 
other, unless the bond itself shows that they did not intend to become 
so bound, and they and each of them come under the obligation to hold 
their sureties harmless against loss by any default on the part of either 
of the principals; and though one or more of the executors dies, the 
bond remains a security for the performance of duty by the other, unless 
proper steps are taken to have the bond made inoperative for future 
defaults. — Stevens v. Taylor, 269. 

Tax coliector’s bond; character and extent of lien created by.—The lien crea- 
ted by § 495 of the Revised Code, is not like that of an execution, a 
mere legislative remedy ; but the bond of the tax collector being a con- 
tract by which the law had previously declared liens should be created, 
such lien is a lien by contract, so far as all parties to the bond are con- 
cerned. The lien operates as a mortgage in all respects, except that it 
confers no rights which can be enforced at law, and can be carried into 
ey as a specific lien, only in a court of equity.— Knighton v. Curry 
et al. 404. 


See ExecuTors AND ADMINISTRATORS. 


OVERRULED CASES, AND HEREIN OF CASES AFFIRMED AND 
CRITICISED. 


1. 


2. 
3. 
4, 


Oe 





Case overruled.— Webb v. Edwards, 46 Ala. 16, overruled. Randolph v. 
Little, 396. 


. Case overruled.—The case of Bowen v. Blount, 48 Ala. 670, overruled by 


Miller v. Voss, Taylor & Co., 123. 

Case doubled.—The court declines to follow the decision in Lippincott v. 
Mitchell, 4 Otto, 766.—Jb. 

Case criticised. —The definition given in Perrine v. Fireman's Ins. Co., 22 
Ala, 576, of the term ‘‘means of sutisfaction,” is too narrow. —Ib. 

Cases commented on and criticised. —The cases of Kennedy v. Kennedy, (2 
‘Ala. 571,) and Bishop v. Bishop, (13 Ala. 475,) were decided prior to the 
present statute against the creation of parol trusts in lands ; and the 
latter involved such a trust in personal property, which is not within 
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the prohibition of our own or the English statute of frauds. The case 
of Barrell v. Hanrick, (42 Ala. 60,) originated since the enactment of 
our present stutute ; but the court, without deciding how far it would 
feel bound to follow it, in a case similar in its tacts, declares that ‘it 
can not be regarded as establishing the proposition, so broadly asserted, 
that the mere violation or repudiation of a parol promise or trust, offen- 
sive to the statute, is a fraud which'will authorize a court of equity to 
relieve against the words of the statute.”— Patton v. Beecher, 579. 

6. Case affirmed. —The court reaffirms the rulings in Mooney v. The State, (33 
Ala. 419,) as to when, and when not, drunkenness may afford defense 
against an indictment for assault with intent to murder —Ross v. The 
State, 225. 


PRINCIPAL AND AGENT. 


1. Agent ; power of, to give warranty.—A general agent to sell, without ex- 
press authorization from his principal, may bind him by such express 
stipulations as are usual and customury in effecting the sale ; and though 
in some cases—as the sale of a slave, &c., where the agent gave a war- 
ranty of soundness—the court will declare the extent of the agent’s au- 
thority in this particular, as matter of law, the extent of the agent’s au- 
thority to bind his principal by express stipulations, is, in general, a 
question for the determination of the jury, in view of what is usual and 
customary with reference to such sales.—Herring, Furrell & Sherman v. 
Skaggs, 180. 

2. Same.—A general agent for the sale of Herriny’s Safes, has no authority, 
merely by virtue of his agency for their sale, to warrant them burglar 
proof; and whoever relies on such warranty, must show either express 
authority, or a custom to give such warranty, in making such sales, be- 
fore the principal will be bound.—/Jb. 

3. Principal ; what act of, amounts to ratification of ugent’s acts.—The receipt 
by the principal of the price of a safe which the agent sold, and with- 
out authority warranted to be burglar proof, will not amount to a ratifi- 
cation of the warranty, unless received or retained by the principal, with 
knowledge of the warranty .—Jb. 

4, Purchaser from agent ; when does nol acquire title against principal..—Where 
the plaintiff authorized a person to ship cotton belonging to him, to the 
defendants in New York, and the testimony shows that he gave such 
person authority to ship in the plaintiff's name, and did not give au- 
thority to ship in any other person’s name, such agent, by shipping the 
cotton in his own name, taking a bill of lading accordingly, cannot, by 
negotiating such bill of lading, charge the cotton with the payment of 
advances made on the faith of such bill of lading. — Moore & Co. v. Rob- 
inson, 537. 


See Fravp, 8. 


PUBLIC LANDS. 


1. Sixteenth section lands; what necessury to fix title of, in the State.-—Under 
the act providing for the admission of Alabama into the Union, and the 
propositions therein contained, ‘‘that section number sixteen in every 
township, and where such section has been disposed of. other lands 
most contiguous to the same, shall be granted to the inhabitants of such 
township for the use of schools,” which were accepted by the people, no 
other act on the part of the State or general government was necessury 
to separate the sixteenth section from the balance of the public domain; 
and a survey by the government identifies and distinguishes it.—Spray- 
berry v. State, use, &e., 459. 

2. Lands granted in lieu of sixteenth section ; what sufficient to vest title to, in the 
State.—In order to invest the State with title to lands granted in lieu of 
sixteenth sections, legislation by Congress was necessary to select and 
identify such lands; and under the act of May 20, 1826, a mode of se- 
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lection was provided, which required that the secretary of the treasury 
select other appropriate lands within the district in which such town- 
ships were situated, and it was declared when such lands were selected, 
they should be held by the same tenure and upon the same terms as the 
16th section. Under this act, a selection of lands by the receiver of 
public moneys, of the district where the lands are situate, communi- 
cated to the commissioner of public lands, which had by the latter offi- 
cer been communicated to the secretary of the treasury in accordance 
with instructions for that purpose, and approved by the secretary, vests 
the title to the lands thus selected in the State.—Jb. 


POWER OF SALE. 


1. What execution of, invalid.—Where a power of sale, contained in a trust 
deed, requires notice to be given of the time and place of sale, such 
notice is a pre-requisite to the execution of the power, and a failure to 
give it renders the sale invalid.— Wood v. Lake, 489. 

2. Same; regularity of proceedings under, who must show. —It is incumbent 
on one claiming under the execution of a power of sale contained in a 
trust deed, to show that all pre-requisites to a sale under such power 
were complied with; and the recitals of a deed made by the person 
clothed with the power, is not evidence of such compliance as against 
one not a party or privy to the deed.—Jb. 


PARTNERSHIP. 


1. How may be created.—In general, neither writing nor any other particular 
form is essential to the formation of a trading or laboring partnership, 
and, like other contracts, it may be implied from conduct and circum- 
stances, if significant and expressive enough to convince the mind of 
the intent and assent of the parties to the formation of that relation. 
Causler v. Wharton, 358. 

2. When equity will decree settlement of accounts of.—It may be that, under the 
statute of frauds, a partnership for the purchase and sale of lands as a 
business is required to be in writing; but whether this be so or not, 
where partners, as an incident to their business, purchase and hold 
lands, and pay for them with partnership funds, equity will treat such 
lands as movable partnership property, whenever necessary for payment 
of debts, or the settlement of accounts between the partners.—Jb. 


See Morraeaag, 13. 
PAYMENT. 


1. Who must prove.—It devolves on a party pleading payment of a prior en- 
cumbrance in support of his right to a foreclosure of his junior encum- 
brance, to prove that such payment has been mado. — Ala. Gold Life Ins. 
Co. v. Sledge, 566. 

2. Rule as to application of.—While a factor, making advances and receiving 
payments from time to time, can claim the balance only as an existing 
debt, and payments are applied by him to the debts in the order of 
time in which they accrue, the rule is not inflexible; and if a different 
application of payments is shown, or is to be inferred from the course 
of dealing between the parties, then the rule does not apply. —b. 


PENALTY. See Morraaag, 13, 14, 
PLEADING AND PRACTICE. 


I. ComPLaINt. 


1. Plaintiff ; who is necessary.—Where the legal interest in a cause of ac- 
‘tion, whether arising out of contract or ex delicto, is joint, residing in 
several persons, all who are living must join in an action founded on it. 
In such case, however, one or more of the parties may commence and 
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prosecute the action in the name of all, or bring them in by amend- 
ment, whether willing or not, upon indemnifying them against costs. 
Harris v Swanson, 299. . 

2. Same.—One of two joint mortgagors cannot maintain an action in his 
own name against the mortgagee to recover the statutory penalty for re- 
fusal to enter satisfaction, if his co-mortgagor is living; and when the 
action is commenced by one, an améndment joining the co-mortgagor 
as plaintiff should be allowed; and if the plaintiff offers indemnity to 
the co-mortgagor, with the sufficiency of which he is satisfied, the court 
cannot refuse the amendment, or exact other indemnity, because such 
mortgagor is unwilling, for personal reasons, to join in the suit.—Jb. 

3. Same; test of liability to suit alone.—The test of the wife’s liability to suit 
alone is not the validity, but the nature and character of her title; if 
that devolves on her a statutory estate, as between her and her husband, 
she must be sued alone, though her title may be invalid or subordinate 
to the title of the plaintiff, and incapable of protecting the possession 
against the right of entry.— Belts v. Mullen, 365, 


II. Pueas. 


4. What insufficient.—A., H. and 8. jointly commit a trespass on lands 
forming the homestead of the former owner, at that time held by the 
widow by virtue of her dower and quarantine rights, and oust the 
widow, who brings an action for such trespass. Subsequently, she files 
a bill in chancery against H. and A. for dower and quarantine in said 
lands, and in such suit recovers judgment against them for about four 
thousand dollars. In consideration of three thousand dollars, the 
widow releases H. from all liability for the trespass, reserving in said 
release the right to enforce the bulance of the decree against Armstrong, 
who pays it. Held: That these facts constitute no bar to her action for 
the trespass and ouster against S., when her complaint contains no 
claim for rents and profits of the land; and a plea setting up these facts 
in bar is bad on demurrer.—Smith v. Gayle, 446. 

5. What bad on demurrer.—A plea by defendants which fails to aver author- 
ity in the shipper to ship, but avers “that the cotton was consigned to 
them, through their agent, as the property of one W., J. Carter,” and 
‘*that they made an advance of one thousand dollars, and honored a 
draft of four hundred dollars, on the faith of the bill of lading and of 
said cotton, whereby they had a lien on said cotton which they had ac- 
quired bonu fide,” is bad on demurrer, when filed to a complaint alleging 
the ownership of the cotton to be in the plaintiff.—Moore & Co. v. Rob- 
inson, 538, 


Ill, Generat Practice. 


6. Amendment nunc pro tunc; what evidence necessary to support.—After the 
expiration of the term at which judicial proceedings are had, an 
amendment nunc pro tunc of the minutes can only be made upon suffi- 
cient evidence from the records or dockets, or memoranda made under 
the authority of the judge presiding when they were made, showing 
that the proposed amendment should have been made then.—Horton v. 
Beadle, Adm’r, 32. 

7. Same; what evidence will not authorize.—An amendment nunc pro tunc of a 
decree on settlement of an administration, so as to show the due ap- 
pointment of a guardian ad litem for minors, and his acceptance in 
writing and acting for the minors, cannot be allowed, after the expira- 
tion of the term at which the settlement is had, when the only evidence 
adduced in support of the motion is that of the presiding judge, who does 
not testify positively as to any record of the appointment or written ac- 
ceptance; and that of the administrator, who does not testify to the exist- 
ence of the order of appointment or written acceptance thereof, or its 


(43) 
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1U. 


11. 


12. 


13. 


14. 


16. 


loss, but only that a person who appeared at the settlement was notified 
verbally by the judge, in the administrator’s presence, that he was ap- 
pointed guafdian ad litem, and that such person appeared on the settle- 
ment and scrutinized the accounts. Such evidence does not prove the 
former existence or loss of any memoranda of record, showing the facts 
which it was proposed to insert in the amendment nunc pro tunc.—Ib. 


. Amendment ; what not a departure:—A petition to require an executor to 


give bond, like other pleadings in civil causes, is amendable under our 
statute, at any time before final decree ; and where the original petition 
averred an interest as a judgment creditor, an amendment describing 
the judgment, and averring also ownership by a transfer of a judgment 
against the executrix, is not a departure.— Phillips v. Smith. 575. 


. Evidence ; what admissible under general averment of negligence—Under a 


general averment that ‘‘the injury complained of was the result of neg- 
ligence or want of skill of defendant’s employees in the management or 
running of the train,” &c., evidence is admissible that defendant did 
not have on the train a sufficient number of brakemen and servants to 
control it.—S. & N. A. R. R. Co. v. Thompson & Garner, 495. 

Charges ; when may be refused.—When a party requests charges which, 
though separately numbered, were not separately asked, and any of the 
charges thus asked are erroneous, the court is not required to distin- 
guish between the good and the bad, but may refuse them all.—Hagle & 
Phoenix M’fg Co. v. Gibson, 370. 

Indemnity ; what sufficient.—It is the duty of the court, when indemnity 
is demanded, to see that proper security is given, and to allow the party 
using the name of the others, time to give such indemnity ; but when 
a party is satisfied with the indemnity offered, the duty of the court in 
this respect is ended, and it cannot exact other indemnity, or refuse to 
proceed with the cause until it is given, or refuse an amendment mak- 
ing such person a party until further indemnity is given.—Harris v. 
Swanson & Bro. 299. 

Rules of practice ; what proper.—The Circuit Court may properly make a 
rule requiring written pleading in causes then pending for trial, to be 
filed with the clerk by the first day of the next term, and in all suits 
thereafter brought within the time prescribed by law for pleading, and 
in event of a failure thus to plead, that judgment by default or nil dicit 
should be rendered, on motion of plaintiffs, ‘disregarding ‘pleas in 
short by consent,” unless written consent be endorsed and filed with 
such pleas.— Trammell v. Vane, Calvert & Co., 301. 

Justices of the peace; appeals from judgment of ; how tried in Circuit Court. 
On appeal from the judgment of a justice of the peace in unlawful de- 
tainer, the statute requires the case to be tried anew, without any re- 
gard to any defect in the proceedings before the justice, and the Circuit 
Court should not enquire into the regularity of the proceedings before 
the justice. — Reynolds v. Harris, 415. 

Verdict ; what sufficient.—A general verdict, finding all the issue in favor 
of the ’plaintiff i in a statutory real action, where the complaint contains 
a substantial cause of action, and properly describes the premises sued 
for, is sufficient, and authorizes judgment, though the verdict does not 
describe the lands. —Beitz v. Mullen, 365. 


. Foreign luo; how must be pleaded and proved.—Where a party rests his 


right to relief, or his defense, on the statutes of a sister State, the stat- 
ute must be substantially pleaded ; a general averment of the existence 
of the statute, and that it confers the right or authorizes the defense is 
insufficient, being the statement of the conclusions of the pleader, rather 
than an averment of facts. —Cubbege, Hazelhurst & Co. v. Napier, 518. 
Lavs of sister State; how proved.—Under our statute (Code of 1876, 
§ 3045), a certified transcript of the statutes of a sister State, as de- 


. posited in the office of the Secretary of this State, or the printed volume 


purporting on its face to be issued by authority of such sister State, is 
sufficient to prove the existence of such statutes. The unwritten law, 
or the judicial decisions of such State, may be proved by the produc 
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tion of the reports of adjudged cases, which are recognized in the par- 
ticular State. —Jb. 


RAILROADS. 


1, Railroad company; for what damage not responsible. —A railroad company 
acquiring a right of way over lands, is not bound to plank or cover a 
culvert or drain, so as to prevent cattle from getting fastened therein ; 
and is not responsible for the killing by its trains of cattle thus fastened, 
if it be shown that the company was duly diligent to prevent its trains 
injuring them.—M. & C. R. R. Co. v Lyon, 71. 

2. Same; what negligence in.—It is negligence in a railroad company to run 
its trains on a straight track, in the night time, at such a rate of speed 
that the train can not be stopped in the distance at which the engineer 
4 see a. or other obstructions on‘the track, by the aid of the head- 
ight.—Jb. 

3. Same; when negligence vel non, question for the jury.—Where the distance 
to which the light was thrown by the head-light, which was in proper 
order and of the best kind in use, is not shown; but only that the engi- 
neer could not perceive by its light, at thirty yards distance, a young 
mule of the color of the earth about a culvert in which it was fastened, 
and could not stop in forty yards distance, and there is no evidence as 
to how much of the mule was above the track; it is error to charge 
the jury that it was negligence to run the train at rate of speed at 
which the engineer could not stop before reaching the mule, after seeing 
it was on the track. Whether or not this was negligence was a question 
for the jury, in view of all the facts, under appropriate instructions 
from the court.—Jb. 

4. Evidence; what sufficient to justify recovery against railroad company.—In an 
action to recover damages for injuries to live stock, inflicted by a train 
run on defendant’s read, the plaintiff is not required to prove affirma- 
tively that the train was controlled by defendant; in the absence of any 
evidence to the contrary, the jury is authorized to find the train was so 
run.—S. & N. A. R. R. Co. v. Pilgreen, 303. 

5. Railroad not highway, within meaning of § 4203 of Code of 1876.—The 
track of a railroad company, used to carry on its business as a common 
carrier, is not a public highway, within the meaning of the statute 
against the use of vulgar and abusive language. To constitute such 
highway, there must be a road dedicated to, and kept up by the public, 
as distinguished from a private way.—(Qomer v. State, 320. 

6. Public crossing ; statutory requirements as to duty of persons in charge of train.° 
The statute (§ 1699, Code of 1876,) exacts certain positive duties of 
those in charge of a train approaching a public crossing, or other place 
mentioned in the statute, rendering the railroad company liable for all 
damage to persons or property occasioned by the failure to observe these 
requirements, and imposing on it the burden of showing compliance 
with the statute, if the injury occurs at one of the places therein men- 
tioned.—S. & N. A. R. R. Co v. Thompson & Garner, 495. 

7. Same; what will not absolve from liability.—The observance of the statutory 
requirements will not excuse from liability, if, in other respects, the 
company or its employees neglected those precautions which ordinary 
prudence suggests as necessary to avoid casualties.— 1b. 

8, Duty of person approaching railroad crossing.—A traveler approaching the 
intersection of a railroad with a public highway, is bound to look out 
and listen for engines and trains ; and a neglect of this duty, essentially 
contributory to the injury, will defeat all right of recovery for it; but 
he is not bound to make inquiry as to the schedule or the time when 
trains are expected to pass. —Jb. 

9. Raie of speed; what charge as to, erroneous.—A railroad train approaching 
a public crossing, must not only give the warnings and observe the 
other precautions required by statute, but its speed must be so slackened 
that the train may be more manageable in passing the crossing ; and 
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hence, a charge that the company ‘had a right to run its train at any 
speed it pleased, sothat it did not endanger freight or persons on board,” 
asked in a suit to recover damages for injury to persons or property at 
a publie crossing, is properly refused.—Jb. 

10. Railroad corporation; power of to borrow money to build its road, and secure 
same by mortgage. —-A railroad corporation, unless restrained by statute, 
has the — power to borrow money to construct its road, and to 
secure the debt thus created by mortgage on its property.—S. & M. R. 
R. Co. v. Lancaster, 556. 


RATIFICATION. 


1, Ratification; what does not amount to.—Although ratification of unauthor- 
ized acts, given after knowledge brought home to the person for whom 
the act purports to have been done, will validate the act to the same ex- 
tent as if it had been previously authorized, mere acquiescence can not 
be considered as ratification, and furnishes no ground for the doctrine 
of estoppel, unless such silence and acquiescence, after knowledge, forms 
the basis, or becomes the authority on which another, to the knowledge 
of the true owner, parts with value or incurs liability.— Moore & Co. v. 
Robinson, 537. 


REHEARING. : 


1, Common law certiorari; what proper judgment on.—Where proceedings of 
the commissioners’ court have been removed on common law writ of 
certiorari, to the circuit court, that court can only enquire whether 
enough affirmatively appears from the record sent up, to maintain the 
jurisdiction and decree of the lower court, and must affirm or quash the 
proceedings accordingiy—the trial is not de novo.—Ex parte Madison 
Turnpike Co. 93. 

2. Rehearing under Code; to what does not apply.—In such a case, what the 
record shows or does not show, can not be aided by extrinsic proof in 
the higher court; nor do the provisions of the Code, as to rehearing at 
law, (chap, 16, title 1, part 3, of Code,) apply to such trials on common 
law certiorari; and the circuit court, after the term in which its judg- 
ment is rendered in such case, is without authority or jurisdiction to 
alter it, or grant a rehearing.— Jb. 


REGISTRATION, 


1. Trust deed; as to whom void.—W. & B., on the lith day of May, 1866, 
executed to H., as trustee. a deed of trust conveying certain lands to 
secure a debt partly for advances and partly created cotemporaneously 
with the execution of the mortgage. This deed was not recorded until 
the 7th of February, 1870. Under this deed the trustee sold the land to 
plaintiff in May, 1870, and made him a deed’ in December, 1870. At 

the spring term, 1867, F. recovered a judgment against W., as principal, 

and T.as surety. On the 14th November, 1867, T. paid the judgment, 
which was assigned to him. Execution on this judgment on the 18th of 
April, 1870, was levied on the lands in question, which were sold under 
it, on the 4th day of July, 1870, on which day the sheriff made a deed 
to W. as purchaser, who conveyed to defendant. Held—i. That the 
= of defendant W. was superior to that of plaintiff.— Wood v. Lake, 
439. 

2. Registration; statute of, construed.—The statute of registration, under the 
operation of which a junior conveyance may take precedence of a 
senior conveyance of the legal estate, saves the priority of the senior 
conveyance, if recorded within three months after its date, over a junior 
conveyance that may be earlier recorded, though the junior grantee 
may not have had notice of it, and has paid valuable consideration. — 
Beiz v. Mullen, 365. 


RECEIVER. See Mortaaag, 6. 
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REGISTER. See Manpamvs. 

RESULTING TRUST. See Trusr anp Trustee. 
SHERIFF. See Orricrat Bonps, 2. 

SCHOOL FUND. See Orricrat Bonps, 1. 


SPECIAL TERM. 


1. Special term of Circuit Court; what order convening must show.—It is not 
necessary that an order for holding a special term of court, should re- 
cite that the special term was necessary in the opinion of the presiding 
judge; his order for the special term is, in itself, an affirmation that the 
special term was necessary.— Grant v. The State, 233. 

2. Same; who may hold.—A special term ordered by a judge of the circuit, 
may be held by a judge of another circuit.—JIb. 

3. Same; what sufficient to show authority for.—The order for a special term, 
made by the judge in vacation, need not be entered upon the minutes 
until the court convenes ; and a recital on its records that the special 
term was held at the place appointed by law, pursuant to an order made 
by the presiding judge, after notice given as required by law by adver- 
tisement in a named paper published in the county, for more than 
thirty days, sufficiently shows that the special term was called accord- 
ing to law.—Ib. 


STATUTES, CONSTRUCTION OF, AND HEREIN OF THE CODE OF 1876. 


1. Penal laws; how construed.—Though penal laws are to be construed 
strictly, they are not to be construed so strictly as to defeat the obvious 
intention of the legislature ; nor is the maxim to be so applied as to ex- 
clude from the operation of the statute, cases which the words in their 
ordinary acceptation, or in the sense in which the legislature obviously 
used them, would comprehend.— Walton v, The State, 197. 

§ 369, Subdivision 7. Unconstitutional as to taxation on shares of national 
bank stock.—Sumter Co. v. Nationnl Bank of Gainesville, 464. 

§ 419. To what taxes applies.— Holding v. Thomas, 4. 

§ 595. Character and extent of lien declared by.— Knighton v. Curry, 404. 

§ 596. Default, not its legal ascertainment, which authorizes withholding 
warrant. — State ex rel. Moniac v. Brewer, 215. 

§ 1699. Construed.—S. & N. A. R, R. Co. v Thompson & Garner, 495. 

§ 2199. Construed.—Pation v. Beecher, 579. 

§ 2218. What power not within.— Mitchell v. Spence, 450. 

§ 2223. What not essential to recovery under.— Renfro & Andrews v. Adams, 
303. 

§ 2648. Duty of register under.— Bean v. Chapman, 65. 

§ 2711-12. Construed.—Oauly v. Blue, 77. 

§ 2892. When wife must be sued alone.— Betz v. Mullin, 365. 

§ 3045. What authorizes.—Cubbege, Hazelhurst & Co. v. Napier, 518. 

§ 3058. Competency of witness.—Lemay, Ex’r, v. Walker, 39. 

§ 3133. Construed.—Zer parte Nelson & Kelly, 376. 

§ 3218-19. What cannot be reached under.— Mayberry & Co. v. Morris, 116. 

§ 3440. Wife may make binding contract under.—Ex parte Schmidt & 
Smith, 252. 

3930. Femme sole not excluded from benefits of.— Ware v. McDonald, 81. 

§ 4203. What not highway.—Comer v. The State, 320. 

§ 4205. Construed.— Weaton v. The State, 197. 

: 4205. What act within.— Hill v. The Stale, 168. 

’ 4208 Construed.—Buckalew v. The State, 334. 

§ 4450. What sentence does not authorize.—Ex parte Simmons, 416. 

§ 4961. Construed.—Kirby v. The State, 55. 


SURETY. 
1. Surety; what necessary to entitle to subrogation.—Until 4 surety has paid 
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the debt of his principal, he cannot be entitled to contribution, but it 
is not necessary that the payment should have been in money; what- 
ever discharges the principal from liability to the common creditor, 
and is accepted by him as a payment, will operate as such in payment 
by the surety. 


See Orrctat Bonps, |, 3. 


STREETS AND HIGHWAYS. See Monicrpat Corporation, 1, 2; Ran 


ROADS, 5-8. 


TAXES. 


1, 


6. 


S 


10. 


11. 


12. 


13. 


National banks ; how far subject to State taxation.—National banks are not 
subject to State taxation, except in so far as Congress authorizes it. 
Sumter Co. v. Gainesville Nat. Bank, 464. 


. Same.—Under the acts of Congress, national banks having their stock in- 


vested in United States bonds, are not subject to taxation on their cap- 
ital stock, under State authority.— Jb. 


. Assessment ; what valid.—An assessment upon the capital stock of a na- 


tional bank, by an aggregate or gross assessment, is irregular and in- 
valid.— Jb. 
Taxation by State; what subject to.—Shares in such banks are subject to 
State taxation against the individual shareholders.—J/b. 


. National bank; when required to pay tax assessed against shareholder. 


When the State statute authorizes it, the banks may be compelled, by 
suit, to pay the taxes so assessed upon the shares.—/b. 
Taxes on shares; how collected.—In the absence of such legislation, such 
tax upon the shares is collectible of the shareholders, in the same man- 
ner as other taxes are collectible of individuals. — Jb. 


. Shares of national banks ; under what section of Code now assessed.— Under 


the statutes of this State now in force, shares of the capital stock of 
such banks can be assessed only under subdivision 13 of section 362 of 
the Code. — Jb. 

Assessment; what illegal.—An assessment upon the capital stock in the 
aggregate instead of against the shares, being irregular and invalid, 
and there being no valid act of the legislature requiring the bank to pay 
the tax against the shares when properly assessed, a county has no right 
of action against the bank for the refusal to pay the amount assessed 
against the capital stock. —Ib 


- Same; what assessment illegal.—An assessment upon the shares in gross, 


or upon the capital stock of the bank, against the corporation, is not au- 
thorized by the act of Congress, and is illegal.— National Com. Bank v. 
Mayor, &c., 285. 

Bank; when may be required to pay tax on shares of stock.—A State may 
require a national bank to pay for its stockholders the taxes legally as- 
sessed against their respective shares. — Jb. 

National banks; how far subject to State taxation.—National banks, or 
banking associations, being instrumentalities of the General Govern- 
ment, are not subject to control or taxation by the States, except in so 
far as Congress may expressly permit. —TJ b. 

Same.—Real estate owned by a national bank is taxable by State anthor- 
ity ; and the separate shares of its capital stock, as personal property of 
the holder of such shares, may be taxed by the State or its municipal 
subdivisions, so long as the tax ‘‘is not ata greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of such 
State,” and the shares owned by non-residents are taxed at the place 
where the bank is located. —1b. 

Code of 1876; § 419 of, construed.—Section 419 of the Code, which makes 
it the duty of a sheriff selling property under a levy, to ascertain what 
taxes are due upon the property, or by the owner thereof, and upon a 
sale, to pay the taxes found due to the tax collector of the county, &c., 
is not a remedial statute, and cannot be extended by construction, be- 
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yond the plainly expressed intention of the Legislature.—Holding v. 
Thomas, 4. 

14, Same.—The statute has no application to taxes due to, and collectible by 
® municipal corporation, but relates only to State and county taxes.—Jb. 

15. Redemption of lands sold for taxes; how statutes authorizing are to be con- 
strued.—The right to redeem lands sold for taxes is purely statutory; and 
while such statutes are favorably and liberally construed, courts can 
not change the mode or vary the circumstances or conditions upon 
which the statute makes the right depend.— Boyd v. Holt, 296. 

Same; act relating to, approved February 12, 1878, construed.—The ‘‘act to 
authorize the redemption of lands sold for taxes and purchased by the 
State,” approved February 12, 1879, confines the right of redemption, 
upon the terms therein prescribed, to lands sold between the first day 
of January, 1866, and the first day of January, 1878, and the office of 
its fourth section, which allows the redemption of parte or parcels of 
lands ‘‘heretofore sold for taxes,” without specially confining the re- 
demption to lands sold between the times mentioned in the first section, 
is to confer the right to redeem part of a tract or parcel of land sold 
within the prescribed period, without being compelled to redeem the 
whole tract, and not to extend the right to all lands, no matter when 
sold. —Jb. 

17. Injunction to restrain the collection of tax illegally assessed ; when does not lie. 
An injunction will not lie to restrain the collection of a tax illegally as- 
sessed by municipal authorities upon the shares of a national bank in 
gross, instead of against the individual shareholders, thongh such 
municipal corporation be insolvent ; there are ample remedies at law. 
National Com. Bank v. Mayor, &c., 255. 

18. Injunction; when should not be granted.—A tax-payer can not, in the ab- 
sence of some special equity, bringing his case within the recognized 
jurisdiction of a court of equity, obtain relief by injunction against a 
tax, State, county or municipal, because of its illegality. —Elyton Land 
Co. v. Ayres. 


16 


TAX COLLECTOR. See Orricrat Bonps, 1. 
TRUST. 


1. Resulting trust ; when arises.—Where a purchase of lands is made through 
an agent, who takes title to himself, a trust will result to the principal ; 
or if a trustee employs the funds of a cestui que trust, or an agent, the 
money of the principal in the purchase of lands, the cestui que trust, or 
principal, may elect to hold the agent or trustee personally liable, or to 
follow the money into the land, or a trust of the legal estate will be de- 
clared by implication of law.—Lehman et al. v. Lewis, 129. 

2. Same.—'To constitute a simple resulting trust, where one person’s money 
is used in paying for lands conveyed to another, the money must be 
paid at the time of the purchase; but when a trustee thus uses trust 
funds, it is not essential to the cestui que trust’s equity to charge the 
lands, that the money be paid at the time of the purchase. The right 
may be enforced, whether the payment be made before or after the pur- 
chase, so long as the trust funds can be traced into specific property, 
and against all persons except bona fide purchasers.-—1b. 

3. Statute of frauds ; what trusts not within. —Such trusts, not arising from or 
being dependent upon any agreement between the parties, but implied 
by law from the facts proved, are specially exempted from the operation 
of the statute of frands —J]b 

4, Resulting trust ; what will not create. —Oral agreements, withont the owner- 

ship of the money, though cotemporaneous with the purchase, will not 
create the trust; these, though broken, if there be not fraud or imposi- 
tion, are within the statute of frauds.—Jb. 

. Same; what will create.—If one, by way of loan, and wholly upon the 

credit and account of another, advance the purchage-money, taking title 
to himself as security for its repayment, he holds the estate upon a re- 


or 
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sulting trust for the other, and on repayment will be compelled to re- 
convey.—1b. 

6. Same ; what averments and proof necessary to establish.—Where a resulting 
trust is sought to be established and engrafted upon a conveyance abso- 
lute in its terms, the complainant must, by his bill, distinctly and pre- 
cisely aver the facts from whioh it is claimed to result, and the proof 
must correspond with the pleading, and must be clear, full, satisfactory 
and convincing—the burden of removing the presumption arising from 
the — of the conveyance, being on the party asserting the 
trust.— Jb. 

6. Parol trust ; what evidence necessary to prove.—Parol trusts, in opposition 
to the terms of a written instrument, can be enforced only on clear and 
precise allegation, supported by plain and convincing proof; and a 
closer correspondeuce between the pleadings and proof is required in 
such case than in ordinary causes, for the reason that they are raised 
and enforced in opposition to the terms of a written instrument.—Pat- 
ton v. Beecher, 579, 

7. Code, § 2199 of, construed.—Under our present statute (Code, § 2199,) and 
since the Code of 1852, a trust in lands, not arising by implication or 
construction of law, can not be established by parol; but must be created 
by instrument in writing.—Jb. 

8. Same.—An express trust, that a grantee of lands, conveyed by deed abso- 
lute, —— on its face a pecuniary consideration, shall hold for the 
use of the grantor and reconvey to her on request, can not be created 
by parol ; and in the absence of clear evidence of fraud, imposition or 
mistake, at the time of the execution of the conveyance, the grantee’s re- 
pudiation of the verbal promise to hold for the use of the grantor, and 
4 reconvey, is not a fraud against which a court of equity can relieve. 


See Hussanp AND WIFE. 


UNIVERSITY OF ALABAMA. 


1. Corporation ; what is not a new one.—The corporation created by the act 
of 1820, under the style of the ‘‘Trustees of the University of Alabama,” 
has not been dissolved or a new corporation created in its stead, by 
force of subsequent legislation or the constitution of 1868 ; but its cor- 
porate rights and powers have continued unimpaired until the present 
time.— Trustees of University v. Moody, 389. 

2. Trustees of Universily ; powers of.—The present board of trustees of the 
University, though their powers have been somewhat changed and en- 
larged, succeeded to the property, rights and privileges to which the 
‘*Board of Education,” as ‘ Board of Regents,” succeeded under the 
tonstitution of 1868, and there being no breach in the continuity of the 
corporate existence of the University, the present Board of Trustees 
succeeds to the debts and liabilities of the ‘‘Board of Regents,” and is 
answerable therefor at law.—/b. 

3. Board of Education ; legality of action of.—Though the legislative power 
with which the Board of Education was vested, could only be exercised 
at its regular session at the seat of government, it could lawfully audit 
and adjust claims against the University, pertaining to it in its corpor- 
ate capacity as Board of Regents, while the board was at the University 
and acting as a corporation.—Jb. 


VENDOR AND PURCHASER. 


1. Vendor's lien; when created.—If one tenant in common sells to another 

. an undivided interest in the lands held by them in common, the ven- 

dor has a lien on the interest sold, for the unpaid purchase-money. 
Norman v. Harrington, 107. 
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2. Same; what will not defeat.—The legal title to land sold by the vendor, 
who took notes and gave bond to convey title upon full payment, passes 
on his death to his heirs, but they hold it only in trust for the vendee, 
if he bas paid the purchase-money, or if not, that the vendor’s lien may 
be made available against it; and they can not convey it to any one 
having actual or constructive notice of the executory agreement of sale, 
so as to cut off the vendee's equity or that of the vendor's administrator 
to a specific performance ; and the notes for the purchase-money pass to 
the personal representative, and not to the heirs, who holds them in 
trust primarily for creditors, and next for the distributees of the estate. 
In equity such a transaction is an equitable conversion of the land into 
personal property, and intercepts the descent to the heir.— Masterson v. 
Pullen, 146. : 

3. Same; what will not defeat.—The fact that the vendor had not obtained the 
legal title to the land, but held only a bond for title upon payment in 
full of the purchase-money, will not deprive him of a vendor's lien on 
the land, to the extent of his interest therein, when he in turn sells to 
another on the same terms ; but the sub-purchaser will take, subject to 
the lien (not merely equitable, but legal) of the first vendor, who had 
retained the legal title for his security. —Logw2od v. Robertson, 523. 

4. Same.—In such a case, the sub-purchaser has a right to pay the amount 
his immediate vendor owed the original seller, as an incumbrance on 
the title, and to have a credit therefor on the amount due his own ven- 
dor ; and where this is done and a credit allowed, the sub-purchaser has 
no cause of complaint that his vendor had not made full pa. and 
can not set it up to defeat the lien of his immediate vendor. —Logwood 
v. Robertson, 523. 

5, Same; what conveyance subject to.—Where the legal title has not passed 
out of the original vendor, a sub-purchaser, who pays the amount due 
upon the original purchase—it being less than the amount he owes his 
immediate vendor, who gives due credit therefor—and receives a con- 
veyance of the legal title direct from the original owner, will take it 
subject to a lien in favor of his own vendor ; and where such payment 
was made with his own funds, the fact that the sub-purchaser procures 
title to be made to his wife can not defeat the lien—the wife standing 
as @ mere volunteer, in no better plight than her husband.— Logwood v. 
Robertson, 523. 

6. Partition by tenants in common; vendor's lien on. to what attaches.—Where, 
on partition between tenants in common of lands, in which each was 
seized of an undivided half interest, one is allotted more than his share 
in acreage and value, executing his note therefor to the other, such co- 
tenant is a vendor as to such excess in value, but his lien attaches only 
as to such excess, and not to the entire tract allotted; and the particu- 
lar land jn excess not having been ascertained, but the number of acres 
in excess, in which the vendor parted with his half interest, being de- 
terminable from the price agreed to be paid, the vendor is entitled toa 
lien on one-half interest, or such a number of acres, equivalent to a lien 
on half that number of acres of the average value of the land allotted 
the vendee.— Norman v. Harrington, 108. mes 

7. Note for purchase-money ; right of transferee of. —Where a note is given for 
the purchase-money of land, the vendor retaining title as security for 
its payment, all the essential incidents of a mortgage attach and a 
transfer of the debt for the purchase-money passes an equitable right 
to the assignee, whether the vendor is liable to him or not, to charge 
the lands with its payment — Wolffe v. Nall, 24. : 

8, Rescision ; what will not authorize. —Misrepresentations by third persons, 
whose opinions the vendee sought as to the quality and quantity of 

i land, are not available to procure a rescision, when they were not the 

agents of the vendor, or acting in his interest or at his request.—Lind- 

sey v. Veasy, 421, 
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9. Sume; what sufficient misrepresentation to authorize.—Where the vendor 


makes material false representations as to his seizin and right to con- 
vey, which deceived the vendee, and induced him to purchase lands, it 
is immaterial when rescision is sought, whether the representations 
were knowingly or ignorantly made.— Lindsey v. Vesey et al. 421. 


10. Contract ; what authorizes rescision of.—A vendee imposed on by the fraud 


of a vendor, muy repudiate the contract of purchase, upon its discovery, 
and recover back the consideration paid ; and the fact that the contract 
of sale is in writing, will not prevent the admission of parol evidence 
of the fraud or misrepresentation.— Nelson v. Wood, 175. 


11. Rescision of contract; what will not authoriz.—The purchaser of lands 


sold at public auction, in pursuance to an advertisement, which de- 
scribes the tract sold as containing about fifty-six acres, is not entitled 
to a rescision of the contract of sale, because he was deceived or misled 
as to the real boundaries of the tract he was buying, when he fails to 
show that he did not receive the quantity he bid for, and when the land 
-embraced between the real and supposed boundaries is not shown to 
have any special value as compared with the average of the tract pur- 
chased ; and especially is this true, when the tract is shown to have on 
it a fine residence, and the land between the boundaries is shown to be 
without improvements, save a fence, and of comparatively little value. 
Davis v. Evans, 401. 


12. Same; what waives right to claim.—If the purchaser of lands at such sale, 


after becoming aware of the misrepresentation, complies with his con- 
tract by paying the cash payment and giving notes for the deferred 
ones, he thereby waives his right to a rescision of the contract.—Davis 
v. Evans, 401. 


13. Mortgage; who not entitled to protection against, as bona fide purchaser. 


Though the vendee holds the vendor's deed, reciting full payment of the 
purchase-money of lands, one dealing with the vendee with reference 
to such lands, with knowledge that the purchase-money is not fully 
paid. is put on inquiry as to the amount due the vendee, which would 
ead to the ascertainment of the extent of the lien, if not waived; orif 
waived, of the security the vendor had taken in lieu of it; and if such 
purchaser being thus put on inquiry fails to make proper inquiry, rely- 
ing on the vendee’s statements, he can not claim protection against a 
mortgage on the lands, executed by the vendee to the vendor, to secure 
payment of the purchase-money, on the ground of want of actual notice 
of its existence.— Foater, Neville & Co. v. Stallworth, 547. 


14. Bona fide purchaser; who is not.—A vendee, who neither avers nor proves 


that he has paid the purchase-money in full or in part, is not entitled 
to protection as a bona fide purchaser.— Masterson v. Pullen, 146. 


WARRANTY. 


1. What constitutes.—A bare representation or assertion of the quality of the 


thing sold, if so understood and intended by the parties, will amount 
to a warranty; hence, when there is evidence that such was the inten- 
tion and understanding of the parties, though there was no express de- 
mand for a warranty, a charge that the ‘‘purchaser must buy on his 
own responsibility or ask a warranty,” is properly refused, as tending 
to take away from the jury all consideration of evidence of a warranty 
voluntarily made or arising out of the circumstances attending the 
transaction.—Claghorn v. Lingo, 230. 


2. Agent ; power of, to give warranty.—A general agent to sell, without ex- 





pre-s authorization from his principal, may bind him by such express 
stipulations as are usual and customary in effecting the sale ; and though 
in some cases—as the sale of a slave, &c., where the agent gave a war- 
ranty of soundness—the court will declare the extent of the agent’s au- 
thority in this particular, as matter of law, the extent of the agent’s au- 
thority to bind his principal by express stipulations, is, in general, a 
question for the determination of the jury, in view of what is usual and 
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customary with reference to such sales.—Herring, Farrell & Sherman v. 
Skaggs, 180. 


WILLS. 


1. Construed.—A died, leaving a will, which contained the following clause: 
‘* Whereas, I have heretofore given to my sons, B. B. Whorton and J. 
M. Whorton, and to my daughter Louisa (Mary Moragne heirs, eighteen 
hundred dollars only,) property worth, in my estimation, two thousand 
dollars each. Now, I will and devise that my wife Elizabeth pay to 
each of my other children the said amount of two thousand dollars 
each, as they become of age or marry, and to the heirs of Mary Mo- 
ragne two hundred dollars, to make them equal. And I further will 
and bequeath any property remaining after the decease of my wife, of 
all kinds and descriptions, to be equally divided between my children, 
share and share, equal and alike.” Appellant and the widow of testator 
were appointed and qualified as executors of his will. Soon after 
his death, the whole of his realty, and the bulk of his personalty, 
passed into the possession and exclusive control of his wife, who re- 
tained the same until his death, some fourteen years afterwards, paying 
off the legacies, charges upon his estate by the will. After her death, 
the appellant, as surviving executor, took possession of the prop- 
erty, and, under orders of the probate court, sold it for division. 
Held: 

1. That under this will, the wife of the testator took the absolute 
property in the estate, real and personal. 

2. That after the death of the wife, the appellant was without 
authority to sell the land or personalty; and that orders of sale for di- 
vision made by the probate court on his application as executor were 
invalid, conferring on that court no power to hold him accountable as 
executor for moneys arising from sales made under such orders. — W hor- 
ton v. Moragne, 201. 

2. Dower ; what excludes wife from.—At the common law, gifts or devises to 
the wife by the husband did uot operate to exclude her dower, unless 
such intent was expressed, or the incompatibility of dower and the gift 
or devise was clear or manifest; but our statutes have changed this 
common law principle, and the presumption now is that a gift, bequest, 
or devise to the wife is intended to exclude her not only from dower, but 
the share of the personal estate to which she is entitled under the stat- 
utes of distributions. unless the contrary is expressed, or clearly ap- 
pears from the will.—Dean v. Hart, 309. 

3. Dissent from will; effect of, under the statutes.—Under our statutes, the ef- 
fect of the widow’s dissent from the provision made for her in the hus- 
band’s will, is to blot them out of the will, and leave them as if, from 
death or any other cause, she had become incapable of taking; and 
whatever she renounces, of necessity results to the indemnity of those 
who are injured by her renunciation. —Jb. : 

4, Construed.—Testator, by will, devised and bequeathed all his estate to his 
wife and infant daughter jointly; and on the death of either, the sur- 
vivor to take the whole, and on the death of both, remainder to the le- 
gal heirs of the daughter. The wife dissented from the will, and 
elected to take dower and share in his personal estate, as though testa- 
tor had died intestate. Held: 1. The daughter became entitled to the 
remainder of the estate for life, taking a life estate only, and her legal 
heirs take at her death, by purchase, and not by dissent. 2. The pro- 
bate court cannot order money in the hands of the testator’s personal 
representative to be paid over to her, and discharge him from liability; 
a court of equity alone has jurisdiction to give the daughter the option 
of taking the money, upon proper refunding bond, or fo loan it on in- 
terest, the interest being paid to her annually during life.— Dean v. 
Hart, 309. 

5. Same.—Testator gave personalty and devised certain lands to his wife. The 











660 





INDEX. 


WILLS-— Continued. 


will directed, ‘‘as soon after death as my executor shall deem expedient, 
he shall sell all the balance of my property,” real and personal, ‘‘ either 
at public or private sale, and on a credit or for cash, at his discretion,” 
and that the proceeds should be divided equally between testator’s wife 
and children. By the will, R., a brother of testator, was appointed 
executor of the will, and guardian of the children, and it farther pro- 
vided, in event R. should die before testator’s death, B. should be ex- 
ecutor. Held: 1. This was simply a devise or direction to the execu- 
tor to sell property not specially devised, and not a devise to them with 
directions to sell, and did not intercept the descent to the heirs. 2. The 
power was not a naked power of sale, within the meaning of the statute 
(Code, § 2218), which passes to the successor in the trust but a discre- 
tionary power, resting in the personal confidence reposed in the execu- 
tor, constituting a personal trust, which could not pass to an adminis~ 
trator with the will annexed.— M itchell v. Spence, 450. 


6. Same.—The testator, who seems to have owned quite a large estate, both 


real and personal, commenced the preparation of his will on the 2d day 
of February, 1838, and on that day inserted a clause by which he gave 
to his wife Sarah certain tracts of land, and stock, provisions, and ‘‘all 
my negroes, both male and female, with the following restrictions, that 
is to say: That as my children become of age or marry, they are to 
have two grown negroes each, and as many more as my wife may think 
proper to give. I mean, when I say stock and furniture of all kinds, 
horses, cows, hogs, carriages, wagons, plantation tools, and everything 
as it is now—all during her life or widowhood; but if she should marry 
or die, then and in that case. it is my will that all the property I have 
left her should be sold.” This clause then forbids the negroes being 
sold separately, and continues, ‘‘and this [I] enjoin on my beloved 
wife, in case she does not [marry], and, in case she marries, she is to 
have ten thousand dollars, to be paid her by my executors, to do as she 
pleases with.” The will was not completed on that day, and, three 
days afterwards, February 5th, 1838, the testator added this clause : 
‘* Being still in my proper senses, and on a further consideration of all 
the matters and things, I have thought proper to alter a part of the first 
part of my will—that is, that in case my beloved wife never marries, I 
wish for her to have five thousand dollars worth of property left her her 
life time, or widowhood, she having choice of it, to be hers forever, to 
do as she may think proper with. And, further, by Mr. Aaron Ready, 
putting in what I have given him heretofore, and his having rendered 
services which the others could not do, I give him, extra, two thousand 
dollars. Now, in explanation cf this will, as it is done just on my 
starting to New York, and in a hurry, my will is that the five thousand 
dollars may be taken out of what I give my beloved wife, and the two 
thousand dollars extra, which I give to Aaron Ready.” On the same 
day, the will was duly executed and attested. 

Testator died in the year 1840, and his will was duly probated the 
same year. 

Aaron Ready and one Banks qualified and acted as executors until 
the year 1852, when both died. ‘They made several partial settlements, 
and the estate was finally settled by an administrator de bonis non, in 
1863, except as to the reversionary interest in the property given to 
Mrs. Sims. She died in the year 1874, without having married again. 
The appellee was appointed administrator de bonis non, and, within less 
than three years after Mrs. Sims’ death, paid the amount of the legacy 
to Ready to his personal representatives. 

Held: 1. The clause of February 5th must be treated and construed 
as a codicil to that part of the will written before that time, but not as 
revoking or abrogating the first clause further than necessary to give ef- 
fect to itsterms. 2. The bequest to Ready was demandable after the 
expiration of eighteen months from the probate of the will, and not 
postponed until the death of Mrs. S., and, having been allowed to re- 
main unpaid for more than twenty years, became a stale demand, which 
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the administrator de bonis non paid on his own wrong, and for which he 
is not entitled to credit in his settlement.— Hemphill v. Moody, 510. 


WITNESS. 


1, 


Competency of, under act of March 2, 1875.—The act of March 2, 1875, 
(now forming § 3058 of the Code of 1876), is, in its nature and charac- 
ter, a revision of, and substitute for all former statutes toviching the 
competency of parties as witnesses, and furnishes the only rule by 
which the competency of parties is to be determined in suits or pro- 
ceedings before any court or officer other than criminal cases, and ne- 
cessarily repealed former statutes on the subject, though containing no 
express words of repeal; and among the statutes so repealed is that 
making the parties competent witnesses in suits before justices of the 
peace, when the matter in controversy does not exceed twenty dollars. 
Lemay v. Walker, 39. 


2. Competency of.—Section 2302 of the Code of 1852, which changed the 


gy 


common law disqualification of witnesses, except in cases of perjury, 
&c., leaving the conviction as a matter directed to the credit of the wit- 
ness, was omitted from subsequent revisions of the statutes; and, being 
a law of a permanent and general nature, its omission under the pro- 
visions of the subsequent Codes, worked its repeal, leaving the common 
law rule as to the competency of witnesses in full force, except as al- 
tered by legislation.— Taylor v. The State, 164. 

Same.—At the common law, a person duly convicted of burglary or grand 
larceny, was rendered infamous, and our statutes not having changed 
the common law rule, such person is not a competent witness.—Ib. 


’ Who not competent.—A former partner seeking an account and settlement 


of the partnership dealings against the administrator of a deceased 
partner in such case, is not a competent witness, in his own behalf, to 
prove any transaction by, or statement with deceased, unless first called 
to testify thereto by the opposite party; and the fact that he was inter- 
rogated by thé defendant as to other matters, does not vary the rule. 
Causler v. Wharton, 359. 

Same.—A party to a suit is not an incompetent witness, unless the case 
involves a direct immediate conflict between the rights of the living 
and those of the estate of a deceased person; and then he is only in- 
competent to testify as to transactions with, and statements by the de- 
ceased; and the burden of showing his incompetency rests on the per- 
son objecting to his evidence.— Ala. Gold Life Ins. Co. v. Sledge, 566. 


. Evidence ; what admissible.—A party may testify as to transactions had 


with a partnership, of which one of the members has since died, al- 
though the personal representative and heirs of such deceased partner 
are parties to the suit; it not appearing that the transaction was with 
the deceased partner. —b. 


. Expert; who is.—The owner of a tan-yard, who has been engaged in the 


business of tanning for twenty-three years, ‘‘seeing the work going on, 
and knowing how it was done,” is an expert as to such matters, though 
he may have employed others to do the work for him, and is not a 
‘*practical tanner.”— Nelson v. Wood, 175. 


. Evidence; what admissible.—The enmity or unfriendliness of a witness to 


the person against whom he testified, may be shown to enable the jury 
the better to determine, in connection with other evidence, what weight 
should be accorded to the witness; but it is not permissible to prove 
the details of a quarrel or difficulty which gave rise to the enmity or 
unfriendliness.— Polk v. The State, 237. 

Same.—Persons observant of and familiar with the intercourse between 
others, and conversant with the state of feeling, as shown by their con- 
duct and conversation, may testify as to a fact whether or not enmity 
or ill feeling existed between them. —1b. 


See HusBanD anpD_ WIFE. 
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1. What not sufficient execution of.—A plaintiff, in whose favor a writ of pos- 
session issued, rode around the lands with the sheriff, who said to him: 
‘*Here is your land—I put you in possession ;” but tenants who were in 
possession were not dispossessed, nor was any notice given them to 
yield possession. Held: This was not an execution of the writ of pos- 


session. —Lankford v. Green, 315. 














